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NOTE. 

Tfie errors and perversions of testimony in the argument of the 
Judge Advocate, were so many and so gross, that it was thought 
expedient to notice a few of them. They might mislead those who 
had no opportunity to consult the record of the evidence. 

The engagements of my counsel being such that they could not give 
to the matter early attention, I have, with their concurrence, attempted 
the task myself. 

For the convenience of those who would decide upon the spirit and 
truthfulness of the argument of the Judge Advocate, but who may 
not readily command time to examine the Review in detail, a 
memorandum of extracts discussed is annexed, which are sufficient as 
a basis for an intelligent conclusion. 

I submit the result of this farther effort to inform the public of the 
facts in the case, to the candid judgment of those who may be 
interested to examine it. 

F. W. S. 



MEMORANDUM OF EXTRACTS ACCORDING TO THE NUMBERS 
PRECEDING THEM AS ABOVE MENTIONED. 



Intboduction, Nos. 1 — 2 — 3 — 4 — 5. 

Fibst Specification, {Tin). Nos. 6—7 — 10—13 — 17 — 19. 
Second Specification, (Emery Cloth), Nos. 20 — 21— 26 — 26. 

Thibd Specification, (Hardware), Nos. 30 — 31 — 32 — 33 — 

34. 
Fotjbth Specification, (Pig Iron), Nos. 35 — 36 — 37 — 39 — 

45. 
Seventh Specification, (Files), Nos. 48 — 49 — 50 — 51—57 

— 59 — 61 — 63. 
Conclusion, No. 68. 
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A REVIEW OF THE ARGUMENT 



JUDGE ADVOCATE. 



On the 11th day of January, 1865, the one hundred thirteenth 
day from the commencement of the hearing, Judge Advocate 
Smith concluded his reply to the argument of counsel for the 
defence. The most sacred interests of the Respondent were 
now to be adjudicated, not by the unanimous decision of twelve 
of his fellow citizens, but by the vote of four among seven 
naval officers, from distant sections of the country, appointed 
by the accusing party, and sworn to secrecy as to their respec- 
tive judgments ; the Judges Advocate remaining with the Court. 

This is a* feature of Courts Martial peculiarly abhorrent to 
our sense of justice, that when they have had the last word in 
argument, however unjust in spirit or untrue in statement, the 
Judges Advocate are present at the private deliberations of 
those acting as judge and jury, deciding upon both lay and fact. 

Irreparable wrong may, through such opportunities, be visited 
upon a Defendant. That it should accomplish no such harm 
would be due to the independence and intelligence of the Court. 
The counsel for the Respondent, at the close of the testimony 
for the defense, were of opinion, not only that every charge 
formally preferred against him had been fully answered, but 
that all irrelevant matters were as conclusively controlled. It 
was therefore stated in their argument, that respect for the 
Court, and a sense of professional duty, restrained " the discus- 



sion of collateral and irrelevant matters which have found their 
way into the record." 

Prom among more than Jive thousand business and private 
letters and copies of letters, forcibly seized from Smith 
Brothers & Co., and subject to the scrutiny of detectives for 
months, there, were but two which could be perverted to 
their apparent injury, except that, upon the misinterpretation 
of which, the specification as to Sterling iron was based. 

It is therefore necessary to refute these insinuations ; and to 
show that said letters, like every writing or act of Smith 
Brothers & Co. upon the record of the hearing, so far from 
tarnishing, do vindicate their reputation for integrity. 

It may be well to give a brief explanation of these letters, 
and to advert to some of the utter mis-statements of testimony 
and groundless assertions made in the absence of proof, to 
which the prosecution resorted. 

f ' Reference is made by the Judge Advocate to a private letter 
of P. W. Smith to his brother, written from Washington, as 
follows : 

(1.) " You have been told that the questions involved in this prose- 
cution are those of civil rights, the adjudication of which belongs to 
the civil tribunals, and that they should not have been submitted to a 

military tribunal. 

* * *'# * * # # 

; "In a private letter, written by him from Washington to B. G. 

Smith, which is in evidence before you, in speaking of the probability 

of their conduct being made the subject of scrutiny by a court martial, 

he says, • you know that by the law of Congress, contractors are now 

liable to be tried by court martial.' He knew when he wrote to his 

brother, that the law to which he alluded was enacted for the very and 

express purpose of reaching this particular class of cases." 

The allusion to the law in the letter, was followed by an 
expression of fearlessness as to any investigation of the 
transactions of the house. 



The argument of counsel for defence against the jurisdiction 
of Courts Martial in the case, is sustained in the memorial 
to the President of the United States, drawn by Hon. Charles 
Sumner, and signed by ten Senators and Representatives from 
Massachusetts in Congress. 

The fourth reason in the memorial why the proceedings 
against Smith Brothers & Co. seemed harsh, vindictive, and 
unnecessary, was' as follows : 

"In turning into a military offence what is more proper 
for a civil tribunal, and dragging these defendants before a 
court-martial." 

After the farther recital of the indications that " such 
elaborate and persistent harshness" proceeds from "other 
motives than the vindication of public justice," the memorial 
of the honorable gentlemen proceeds : 

" Under these circumstances, the undersigned most respectfully 
ask your assistance in securing justice to these defendants, 
according to the common course of proceedings at law. They 
are acquainted with the statute which provides dourt-martial for 
contractors in certain cases, and they are unwilling to make 
any suggestion which shall interfere with its efficiency; but 
they have no hesitation in saying that such a statute, which was 
intended for extreme cases, should not be applied to a case like 
the present, where, with a single exception, the questions arc 
simply whether the defendants complied with their contract, and, 
therefore, from their nature, can be better considered by the 
ordinary tribunals, accustomed to such questions, than by a 
naval tribunal composed of officers who have no familiarity 
with them." 



Extract from argument of the Judge Advocate. Page 9. 

(2.) " You have been told by the accused that this prosecution had its 
origin in the hostility of certain officials belonging to the Navy 
Department ; and Commander Wise, Chief of the Bureau of Ordnance, 



has been referred to as having entertained this feeling towards him. 
What possible motive Commander Wise could have had in being 
hostile to him has not been made to appear ; and you will be at a loss 
to imagine any, when you remember that it is in evidence that he did 
not know him, and had never seen him but two or three times, and 
only spoken to him when he called once at his office on official 
business. Every man who stood in the way of the perpetration of 
these frauds upon the government, and did not become the ready and 
willing tool of the accused to subserve his designs, was regarded by 
him as hostile ; and that is the reason why this officer, who could not 
be corrupted or influenced in any way to deviate from the strict line 
of official duty, was looked upon as an enemy and dealt with 
accordingly. Commodore Missroon, too, was an enemy and inimical 
to his interests, because he had dismissed from his department two of 
the pliant tools, with which the accused had been working in the 
Ordnance* office, and thereby materially disturbed and deranged his 
plans of operating there. 

Capt. Wise forgot two prolonged interviews with the Respon- 
dent in his office in Washington, upon transactions in boiler 
iron and tin, and topics discussed in the pamphlets of Mr. Smith, 
placed with him on those occasions. 

Twenty-five pages of record were covered with two series 
of business correspondence, of a controversial character, of 
Capt. Wise with Smith Bro's. & Co., part of which was pub- 
lished in the Senate Report : and a private letter from Capt. 
Wise to Commodore Missroon was admitted by the latter to 
refer to Mr. Smith. 

As above remarked, the counsel for the defence, from respect 
to the Court, and to keep the argument within reasonable limits, 
did not discuss irrelevant matters upon the record. Reference 
to them, however, is now necessary in reply. 

Extract from Reccrd } 20th Day, Com. J. S. Missroon, witness 
for prosecution. 

Cross-Int. 34. Have you a private correspondence with him, 
[Capt. Wise] in addition to your official correspondence ? 

Ans. I have. 

Cross-Lit. 35. Has he written you any letter or letters con- 



taining any insinuations or threats against the Smith Brothers 
or Franklin W. Smith? 

Ans. I recollect none. 

Cross-Int. 36. l)o you mean to swear that he has not ? 

Int. No, I cannot ; I have no recollection of it and I cannot 
swear. I am speaking to the best of my knowledge and belief. 

Cross-Int. 42. You say that your correspondence with Capt. 
Wise was of. a private and personal nature. Did it not refer 
to F. W. Smith, and to Mr. Norton, some portions of it ? 

Ans. There was a period when there was some controversy 
between the Navy Agent and myself, to which Smith Brothers 
were a party, and it is very probable indeed, that at that period 
our private notes may have alluded to them. 

Cross-Int. 43. Do you remember a letter of Capt. Wise's, 
received about the first of January, 1864, in which ho alluded 
to "Norton and his friend Smith," as "dead cocks in the pit"? 

Ans. J think that I remember such an expression in a pri- 
vate note of Captain Wise's, but I am not prepared to say that 
it alluded to Smith Brothers and Mr. Norton, although very 
possibly it did, — very probably it did. la speaking at such a 
time, with the pressure of work on me, it is almost impossible 
for me to speak positively to those points. 

Cross-Int. 44. Perhaps you may remember an expression 
like this — "I have been summoned before the Select Com- 
mittee op the Senate for investigating frauds in Naval Sup- 
plies, AND IF THE WOOL DON'T FLY IT WON'T BE MY FAULT. 

Norton, the Navy Agent, has complained that I have inter- 
fered WITH HIS BUSINESS ; HE AND HIS FRIEND SMITH ARE DEAD 
COCKS IN THE PIT. We HAVE GOT A SURE THING ON THEM IN THE 
TIN BUSINESS. THEY THAT DANCE MUST PAY THE FIDDLER." 

Do you recollect expressions of that sort? 

Ans. I do, something very much like them, but that was not 
the general tone of his letters. 

Twenty-first Day. Com. Missroon corrected his answer to 
the forty-third interrogatory on cross-examination, so that it 
read as follows : 
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"On further reflection I am satisfied that it did allude to 
Norton and Smith." 

Two clerks formerly in the Ordnance Office are spoken of as 
" pliant tools " of the respondent. 

Not a word of insinuation can be found in the record against 
one of the two young men, thus stigmatized as " pliant" tools for 
wrong doing. 

All that was suggested to the disparagement of the other by 
Commodore Missroon, was that he " suspected " him of being 
in collusion with Mr. Smith and others. Upon this statement, 
the counsel for the defence submitted a paper, from which the 
following is an extract : 

Extract from Record, 20th Day. 

" Thei Respondent submits that the answer of the witness 
should not be entered of Record. Nothing can be plainer than 
that the suspicions of the witness in relation to a third party, 
or to the Respondent, cannot be competent, unless the prose- 
cution intends to hold that the Respondent is to be tried and 
judged, not by the knowledge of witnesses, but by their 
suspicions, a theory, the Respondent submits, yet unheard of in 
any tribunal of justice." 

Extract from Record : 

" The Court was cleaned and decided that the portion of the 
answer of the witness in which he states his suspicions of col- 
lusion of his clerk with the accused, is not evidence and will not 
be so regarded. " 

Upon the effort of the Prosecution to continue these insinua- 
tions, by. inquiry as to the frequency of the visits of Mr. Smith 
to the office of Commodore Missroon, Counsel for Respondent 
submitted a paper, extract from which is as follows : 

11 The aim and purpose of the question are to excite the suspi- 
cion which, upon being stated in words by the witness, the Court 
excluded. The Respondent calls the attention of the Court to 
the fact, already in evidence, that the Respondent had a contro- 
versy with certain officers of the department, and that whether 



justly or not, bitter hostility has existed towards him. This is 
quite apparent from the testimony put into the case to-day, as 
well as from the general aspect of the evidence. These officers 
had power to dismiss clerks who may have had the fullest 
knowledge of the acts of the Respondent and would be his most 
material witnesses, and by this dismissal to excite prejudice 
against and impair their evidence in advance. That this has 
been the case, the Respondent has strong grounds, to say the 
least, for apprehension. But be that so or not, the prosecutors 
had it in their power to make charges and specifications of fraud 
and collusion, if they had felt there was any evidence within the 
reach of the prosecution. It is believed that such an effort was 
made by persons hostile to the Respondent, but that no person 
having cognizance of the facts would assume the responsibility. 
The object of this inquiry and those of a like character is to do 
indirectly what could not be done directly, to excite surmise and 
suspicion as to that which no man directly charges. And that, 
not by the proof of any acts done or things said by the Respon- 
dent, but only showing he may have the opportunity to do so." 

Afterwards Commodore Missroon testified that if he had had 
any suspicions of collusion, he should have ceased any business 
transactions with Mr. Smith ; and subsequently added, "When I 
speak of suspicions I mean well grounded suspicions. I say 
this because (the clerk) had been suspected before of being in col- 
lunon with another party. " The whole foundation of this suspi- 
cion with another party, appeared in evidence, viz. : complicity in 
one transaction with a respectable dry goods house of Boston 
and New York. Both these clerks had been in the Ordnance 
office above five years; during the previous administrations 
of Capt. Van Brunt and Capt. Green. 



Extract from argument of Judge Advocate. 

(3.) The Chief of the Bureau of Yards and Docks must also have 
been looked upon as hostile to him, for he did effectually defeat his 
2 
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designs upon the government, by the suspension of Merriam, the master 
machinist, and his ejection from the Navy Yard ; which did moreto 
interfere with the designs of the accused than that of any other action 
taken in his case. The Chief of the Bureau of Construction was 
also regarded as inimical to him, because he would not accord to him 
all that he demanded." 

A supposition that the Chiefs of the Bureaus of Yards and 
Docks and Construction are hostile to him, does not appear 
upon the record. 

That there was animosity on the part of these officers so far 
as to advise or aid the present cause against the Respondent, we 
are slow to believe. He has been assured to the contrary. 

For evidence of former hostility, however, we would refer to 
pages 44 to 60, of the Senate Committee Report on naval 
supplies, — "Replies of the Chiefs of Bureaus" to the Analysis 
of certain contracts, — and the " Rejoinder," by F. W. Smith. 

Extract from argument of the Judge Advocate. 

(4.) The Court will bear us out in the assertion, that the extreme 
latitude which was permitted in the introduction of whatever could, 
in the remotest degree, weigh in favor of the accused, has encumbered 
the record of this case with much that has nothing whatever to do 
with it, and which was tolerated in order that no ground should be 
afforded for the least complaint of unfairness, either on the part of 
the prosecution or of the Court. 

The " extreme latitude " allowed in the introduction of irrele- 
vant matters resulted from the course of the prosecution 
permitted by the Court to force upon the record everything 
gleaned by the inquisition, that could possibly bear against 
Smith Brothers & Co. 

The two private letters having not the least relation to the 
charges, were produced to excite prejudice against them. It 
was on account of such latitude that the record of the hearing 
covered 2,500 pages, and that the trial occupied four months. 
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Such matters were pressed against the Respondent until a Jvll 
answer appeared, when they would be summarily dismissed. 

We append two illustrations of this unjust course of procedure. 

A letter of Smith Bros. & Co. to the Navy Agent at Ports- 
mouth was introduced, because in it they stated that they had 
sent Revely tin upon a requisition for Banca. It was on an 
open purchase order, and one kind could have been sold by 
Smith Bros. & Co. as advantageously as another. 

They recommended the purchase of Revely as a matter of 
economy, adding " if not satisfactory we will exchange it at 
once." 

This was the letter referred to by the Judge Advocate in his 
argument. 

Afterwards it was put in evidence by the defense that the 
bill for this tin was as follows : 

One thousand six hundred pounds B. tin (Block tin) at 46 1-2 
cents, and that the net cash price current quotations were — Straits 
(or Revely) 47-48, Banca 50-51. 

Another still more remarkable instance of the u extreme 
latitude " allowed Reprosecution in the introduction of testimony 
was the following : 

"The sixth specification of the charge preferred against 
S. B. & Co., was that some plates of boiler iron, invoiced to 
government, 7th May, 1863, were of poor quality, and would 
not flange, &c. ; that S. B. & Co. received payment for the 
same, Ac., &c. 

This charge was withdrawn, under the decision of the Court, 
in an early stage of its proceedings, yet in the cross-exam- 
ination of Mr. B. G. Smith, the subject was introduced by the 
prosecution, and not only the whole matter relating to the'above 
specification spread upon the record, but other attempts made to 
impeach the integrity of S. B & Co. in the delivery of inferior 
boiler iron, by letters of S. B. & Co. to Messrs. Pennock, Wallace 
& Bulkley and Eemble & Warner. 

The Respondent protested against the introduction of the 
testimony at the time, yet as the Court sustained the course of 



12 

the prosecution, no other course was open to the Respondent 
than to meet the irrelevant matter thus forced into the case. 
This was triumphantly effected, as is to be seen by the testimony 
of Mr. B. G. Smith, and the subsequent testimony of Mr. 
Pennock, — that not only was all the boiler iron sold by them 
to S. B. & Co. warranted to be best and subject to exchange in case 
of failure, by Messrs. Pennock, at their expense, and according to 
their contract with S. B. S/ Co., (produced in evidence) ; but that 
out of nine hundred and eighty-six (986) plates supplied, but one 
had been complained of as imperfect* In the case of this one 
plate there was a question whether the fault was in the working 
or in the iron. That the exchange of plates had been delayed, 
merely as a matter of convenience to government and the 
manufacturer, as is customary, to save trouble, freight, &c. Mr. 
Pennock farther said that such warranty was customary, and 
established as to boiler flange iron generally. Letters were 
offered from Kemble & Warner to the same effect, when the 
subject (after covering fifty pages of record) was summarily 
disposed of by a decision of the Court, that it was irrelevant, 
having no relation to charges before the Court. (See paper of 
counsel for Respondent upon this subject, 47th and 48th 
days.) Was it not as irrelevant before the answer of the 
Respondent appeared ? 

(5 ) At the close of the prosecution, two private letters of 
F. W. Smith to his brother, were put in evidence, having 
no relation to the charges, but to raise prejudice against them. 

The defence opened by the introduction of testimony which 
fully explained the allusion in one of these letters ; the other 
letter contains its own evidence of the correct intention of the 
writer, if read with honest purpose. 

The Judge Advocate applied this material to the utmost 
service. 

We quote from the argument of the Judge Advocate : 

Another letter from the accused to his brother, B. G. Smith, dated 
as far back as 19th October, 1862, shows that he and Merriam were 
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then working together to defraud the government. In that letter 
he writes, " This morning I started Mr. Richardson upon a prelimi- 
nary scout, and then followed myself. Obtained valuable information. 
Arranged with Clark to give us 2 X iron, 100 or 200 tons, @ 22.00, 
instead of No. 2 for 21.00. The former, by Mr. Merriam's suggestion 9 

1 can substitute for No. 1, costing 24.00 on contract, and thus save 
the like quantity of No. 1 to sell in the market, worth now $31.00 
here. 1 do not think this trip therefore will cost much.* 9 

•« FRANK." 
Here he concocts a fraud, at the suggestion, as he says, of Merriam, 
by which he is to substitute one hundred or two hundred tons of No* 

2 iron, costing him #22.00, for a like quantity of No. 1, which he 
could put into the market and sell for $31.00 in New York, thus 
palming off on the government No. 2 for No. 1 iron, and pocketing, 
by this arrangement, $9.00 per ton on one hundred or two hundred 
tons. 

Before producing testimony which clears the above letter 
from all suspicion, it may be noticed that the Judgo Advocate 
figures a difference of $900 to be made by Smith Bros. & Co., 
the difference between $22 and the price to which No. I iron 
had advanced : $81. He disregards the self-evident fact that 
No. 2 and 2 X had advanced in proportion to No. 1 in the 
market, and consequently the utmost advantage supposable by 
such exchange would be $200 instead of $900. 

On the thirty-fifth day the defence opened their case by testi- 
mony to explain the above letter, viz. : 

First Contracts of Smith Bros. & Co. for Pig Iron, showing 
that they themselves offered such exchanges of grades as might 
be advantageous to government in the use of the iron. 

Thus, in a bid for 1200 tons, Smith Bros. & Co. tender "the 
option of taking all or any part of tho quantities above named 
of the grades No. 1 and 2 X as well as No. 2 hard at the above 
prices respectively." 

Second. The testimony of E. P. Dunnels, from the books of 
the firm and bills of lading, that upon the contracts with 
Ordnance, and others with the Bureaus of Yards and Docks 
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and Steam Engineering, the iron was delivered precisely 
according to contract, except an exchange of 24 tons 2 x f° r 
common No. 2, giving better than the contract 

Thirdly. — It was proved that no exchange could have been 
consummated without notice to the Inspector of Ordnance or the 
Naval Store Keeper 9 who was necessarily advised of the kinds 
according to Bills of Lading for discharge of cargo. 

Mr. Dunnels whose duty it was to attend to such business, 
testified that he knew of no exceptions to the rule of the house 
to " send memorandums of the different kinds of iron, copies of 
the Invoice or Bills of Lading, to Commodore Missroon or the 
Naval Store Keeper." 

Fourthly. — The contract of Smith Bros. & Co., in evidence 
indicate that the suggestion of Mr. Merriam was merely with 
reference to practical advantage in use, in disregard of pecuniary 
result to Smith Bros. & Co. 

The first contract for pig iron with the Bureau of Ordnance 
was for 200 tons No. 1, (the softest) ; 1000 tons No. 2, hard 
(next harder). The contract at the date of the above letter, 
was for 300 tons No. 1; 1500 tons No. 2, hard; .700 tons No. 
3, hardest and cheapest. That is, experiments in casting shot 
and shell proved that there was required less and less soft iron, 
and more of the harder and cheaper grades. 

The plain deductions from the above were concisely set forth 
in the testimony of Mr. Merriam, thus : 

Forty-third Day. InL 23. A letter has been read in evi- 
dence which refers to a suggestion of yours in relation to an 
exchange of iron at sometime, No. 1 for No. 2 x, or vice versa. 
Please explain what it refers to ? 

An*. That refers to pig iron purchased by the Ordnance 
Department for the manufacture of shell. In the manufacture 
of shell in order to comply with the requirements of the inspec- 
tion, it was found necessary to adapt the mixtures to grades of 
iron, so that the resulting castings would comply with the various 
requirements of the rules of inspection ; and it was a desirable 
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privilege to be allowed to change one grade for another, as it 
was found by experience the exigencies of the case required. 
This was suggested as desirable to the Inspector of Ordnance, 
inasmuch as we had a very limited quantity and variety of iron 
in the yard ; and that suggestion was approved. 

Mr. Smith assented to the exchange of one kind for another 
in their deliveries, if it was desired by the Inspector of Ord- 
nance. 

Lit. 24. Could that suggestion have been carried into execu- 
tion without the knowledge of the Inspector of Ordnance, who 
was to discharge the cargo and must have been aware of the 
bill of lading? 

Ans. It could not have been done without his knowledge. 

InU 25. Was any exchange of the kind alluded to in fact 
made on the delivery of Smith Brothers contract ? 

Ans. My impression is that there were not any changes 
made in the grades in the delivery of the cargoes. 

That Smith Brothers & Co. had other iron due from Clark at 
old prices besides that going to ordnance on contract, is, plain, 
from the letter; which shows that they had No. '2 to spare, at the 
old rate, $21.00. If this was exchanged for 2 X, at old rate, 
$22.00, it would release No. 1 for them to sell at old cost, 
$24.00, Smith Brothers & Co. having on hand to sell No. 2 
and No. 1. The evidence, that if an exchange was made it 
must be known to the inspector, who would protect Government 
as to price, proved all that was necessary as to the protection 
of Government from injury. 

But where was the advantage to Smith Brothers & Co. if the 
exchange were made ? Simply here, the Price Current at that 
date shows that No. 1 was more scarce than 2 x or 2, conse- 
quently there was more difference than usual in favor of No. 1. 

If government had 2 X at market price for its accommodation, 
it would release No. 1, to be in Smith Brothers & Co.'s hands 
instead of No. 2. 
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All that Smith Brothers & Co. would therefore realize would 
be the extra difference happening at that time to be in favor of 
No. 1, not over probably $1.00 per ton. 

The letter book of Smith Brothers & Co., in evidence proves 
that they bought 3000 tons of iron, but wanted only 2500 for 
their contract. 

The sales of iron on their books prove the facts as to the 
prices. 

These details would have been placed on the record had it 
been supposed necessary ; but the l>ooks were in evidence. 

The misinterpretation arises from the hostile reading of a 
letter which related in the minds of the parties writing and 
receiving, to many /acts and circumstances, necessarily within the 
business knowledge of the firm only, and above set forth in 
explanation. 

Reference to the other private letter, argued by the Judge 
Advocate to indicate fraud, p. 70, is as follows : 

The whole evidence shows, that no opportunity was omitted by 
him to take an undue advantage in his dealings. His private letter 
to his brother, Benjamin G. Smith, written on the arrival of the 
steamer at New York, shows but too plainly the character of all his 
transactions with the government, and the party who was aiding and 
abetting him in these fraudulent doings. He there says, "while 
cogitating upon contracts, etc., etc., amid the creaking and splashing 
sounds of the boat, I recalled that Mr. Merriam made a memorandum 
to require four dozen hacksaws. Now, strictly, they are contracted ' 
for as "saws for cutting iron" and, whether drawn in open purchase 
or not, should be invoiced at 82.25 each, 20 per cent reserved. They 
have altered jig saws to web saws, and pipe clay by the barrel to by 
the ton, to bring them in the contract. It is a poor rule that will not 
work both ways. Did not my midnight wakefulness make $100} I 
think it is not the first time." * * * * 

" FRANK." 

If you will turn to the contract you will see that he contracted to 
deliver these hacksaws at fifty cents each, which he proposed to put 
in as saws for cutting iron, at $2.25 each ! 
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In both of these letters, you cannot fail to remark the evident 
gratification which it afforded to him to know, that by the add of 
Merriam, <£c, he had managed, in the one case, to cheat the 
government out of $100, &c." 

The memorandum seen as originally made by Merriam, was 
for " 4 doz. hacksaws." 

The Judge Advocate says : 

*'If you will turn to the contract you will see that he 
contracted to deliver these hacksaw* at 50 cents each, which he 
proposed to put iu as ' saws fot cutting iron ' at $2.25 each." 

This is untrue. There are no hacksaws at 50 cents in the con- 
tract, nor hacksaws at any pice. 

Mr. Merriam, it is plain had no thought of the contract as to 
a profit to S. B. & Co. ; for he did not draw the memorandum 
to suit the contract; it was Mr. Smith's recollection of the 
technicality in the contract, of which he reminded his brother 
after leaviug Boston. 

Now, as to the other alterations which u they " (not Mr. 
Merriam) made. 

u Jig " saws. would have been open purchase. Calling them 
" Web saws " S. B. & Co. had to sell them for 5 cents each ; see 
contract. 

Moreover, Jig saws were required by the blochnaker. 

" They " altered pipe clay by the "bbl." to by the " ton," see 
contract p. 242. 

Thus S. B. & Co. had been obliged to sell pipe clay at 50 
cents per ton. 

There is not a word in the letter that indicates any favor of 
Merriam to Smith ; but it proved the reverse. 

The following extract from a letter of S. B. & Co., to the 
Chief of Bureau of Yards and Docks, dated Feb. 24, 1862, 
explains fully the reference to u the poor rule that won't work 
both ways." 

Extract from pamphlet, Correspondence with Bureau of 
Yards and Docks, page 11 : 
3 
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" There are two sides even to Government Contracts. 

" But for what purpose, you say, is this exhibit made ? It is 
this : to demonstrate that orders should not be given, as we 
learn they have been, and of late repeated, to draw upon us for 
goods at ' nominal prices.* From the figures of our contracts, 
and the manner in which they have been fulfilled, protection to 
the interests of the government does not demand any retaliatory 
measures upon us. We have, we think, convincingly argued to 
Commandant Hudson, that, while we are bound, without favor, 
to supply the legitimate wants of the Yard, as they may originate, 
we are not bound to fill requisitions wrested from their original 
shape that merchandise may be had of us at a tithe of its cost; 
nor are we bound to supply goods not wanted in the Yard for 
use during the year, because they can be drawn from us for a 
mere nothing. It is not just that, when a master-painter calls 
for 'pure, dry white lead ' (that h$ may grind it and know it is 
pure), it should be altered to ground lead at one-half cent, 
while the former is at the fair price of nine cents ; that our 
double-thick eight by ten glass should be demanded, and then 
cut to waste, at expense, to supply cheap seven by nine for a 
temporary shed; that jackscrews worth $25.00 should be 
ordered under our contracts at $400, and then transferred to a 
Bureau for which we did not contract to supply such jackscrews. 

'♦Such demands may be sharp practice in behalf of the national 
treasury, but they are unjust ; aye, more to faithful contractors. 
Such items as the above, from our experience, prove that, while 
Government can protect itself, the contractor may not be safe 
from the mistaken judgment, the caprice, or the prejudice of officials 
and master-workmen. 11 

The anomalous quotations for articles, here to be observed, 
were the absurdities resulting from the old contract system ; 
precedents for which are found in the reports of successive 
years. Mr. Smith made immediate and successful effort for its 
reform, after his first contracts. See Senate Report. 

Fraudulent intent as wrongfully argued, from the above 
letters, was the ground for an appeal to the Court to find 
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fraudulent intent in the delivery of the hardware, of which 
there was no othet proof on record. 

Wp proceed to illustrate the perversions and misstatements of 
the testimony of the Judge Advocate, which had reference to the 
charges and specifications. 

First Specification. 

(6.) The first specification charges, that on or about the 21st 
of April, 1863, at the Navy Yard at Gharlestown, Mass., the 
accused then and there being a contractor to furnish supplies 
for the use of the Navy, and having, with one Benjamin G. 
Smith, contracted, by a written instrument bearing date the 30th 
of March, 1863, to deliver at the said Navy Yard five thousand 
pounds of Banca tin, of the very best quality, at the rate of fifty- 
seven cents per pound, did tfyen and there, with the said Benja- 
min G. Smith, furnish and deliver five thousand and two pounds 
of Revely or Straits tin, an article of inferior quality and value 
to the Banca tin : for which he fraudulently charged the United 
States at the rate of fifty-seven cents per pound, and presented 
a bill for the same ; which being approved, he, together with the 
said Benjamin G. Smith, received, in part payment thereof 
the sum of $2,280.91, with intent to defraud the United States, 
and to the injury of the United States. 



Extract from argument of Judge Advocate, p. 26 : 

In regard to the price of Banca during the year 1863, he (Capt. 
Wise) says : 

" I think the Banca was from seven, to nine cents more than the 
other tins per pound ; " and to discredit this they say that the prices 
current show that on the 9th of April, 1863, the difference was but two 
cents, and that the average difference for the period between October, 
1862, and July, 1864, was but 2 5 cents. How it is made to appear 
from this that the statement of Commander Wise is incorrect, 
cannot be sh wn. 
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" He did not testify to the price on the 9th of April, 1863, nor did 
his evidence embrace the period between October, 1862, and July, 
1864; and yet they adduce this to prove that he was mistaken in 
saying that he thought the price of Banca during the year 1863 was 
from seven to nine cents. Now the proof is, that the price of Revely 
at the time of this delivery was 50 J cents and the quotation of Banca 
was 56, and if the accused had not selected periods between which 
the difference was the least, but had extended his researches up to the 
present time, he would have found that the difference has been 
constantly increasing, until it has reached eleven cents per pound; 
and this very fact is of itself enough to discredit the results of his 
experiments ; for they show that Banca is largely increasing in value, 
which would hardly be the case if it was no better than Revely ." ' 

The thought of Capt. Wise that Banca was from 7 to 9 cents 
more than other tins during the year 1863, was inaccurate. 
For not only was it shown as above that the average by the 
Price Current was but 2 J cents ^between October, 1862, and 
July 1864, but that from January to March, the difference 
ranged from 1J cents to 5 cents, — in April, when the tin was 
delivered, it was but two cents, — and that in August it was but 3 
cents. See recprd 38th and 42d days. 

The argument for defence having omitted to state the reason 
proved why there is always a difference in price between 
Revely and Banca tin, the Judge Advocate seized upon this 
omission, as of assistance to his cause. He speaks above of 
the difference having now reached 11 cents per pound; and 
afterwards continues : 

But the conclusive answer to all this testimony in regard to the 
analyses of these chemists, and that which applies with a force and 
effect which are irresistible, is the fact, both proven and admitted, 
that Banca tin has always commanded a price considerably higher 
than Revely tin. It is a universal law of trade, known and acted 
upon by everybody, that quality regulates price. 

Can any man be brought to believe that if Revely tin was equal in 
every respect to Banca tin, the latter would command a price ten 
per cent, or more, higher than Revely? Is not the fact of the 
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existence of this difference in price, which has always existed to a 
greater or less extent, and which at the present time is higher than 
ever, conclusive as to the inferiority of Revely to Banca tin ? 

The refutation of tfiis is upon the recotd in a quotation from the 
Tariff. Act. 

Because Banca tin is constantly at a higher price than Revely, 
does not prove Revely inferior in value for practical use ; and 
because the difference is now greater than ever, that therefore 
it is conclusive as to the inferiority of Revely tin. In the 
case of these two brands of tin quality does not regulate 
price. The tariff, and the price of gold regulates the 

PRICE. 

Although it was proved by practical mechanics and expert 
chemists in the defence, that Revely tin is more free from foreign 
substances than Banca, yet under the Tariff Act of the United 
States, Banca must cost more than Revely. 

Extract from Record : 

Forty-Second Day. The following extract from the Tariff 
Act of June 30, 1864, was placed in evidence by the defence: 

Tin — Banca, 15 per cent. 

Tin — Block, 15 per cent. 

" Additional duty on goods from East of the Cape of Good 
Hope." Also the clause enacting that " on all merchandise of 
the growth or produce of countries East of the Cape of Good 
Hope, when imported from places West of the Cape of Good 
Hope, A duty of ten per cent, ad valorem, in addition to 
the duties imposed on any such articles when imported 
directly from the place or places of their growth or produc- 
tion." 

Also from the Tariff Act of 1862, to the same effect. 

The object, as* stated by the Counsel for the defence, being to 
show that the difference in the price of Banca tin, in the Amer- 
ican market, was owing to the effect of this tariff upon the 
article — Banca tin being re-exported from Rotterdam — and 
not because of the intrinsic value of the article. 
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A merchant, upon a jury, would have informed eleven pro- 
fessional, military or naval gentlemen that this fact entirely 
refutes the Judge Advocate's conclusions. 

Computation on the. quotations of tin in evidence will show that 
at the prices for Banca, the importer has not always covered 
the difference in duty, and that the fluctuations in gold since the 
war, from to 275 per cent., have made the fluctuations in price 
of Banca Tin from to 11 cents per pound. 

Quality has not regulated the price of Banca tin as com- 
pared with Revely. 



Extract from argument of Judge Advocate : 

(7.) The testimony of Com. Wise has also been assailed, because he 
said that the sale of Banca tin is accompanied with a consular certificate ; 
and that purchasers, founders, plumbers and assayers say there is no 
such practice ; and the accused would make you try to believe that 
this officer has wilfully stated an untruth in this particular. What he 
did say was, that Banca, " when shipped, is to be stamped with the 
certificate of the American Consul, and the custom house records in 
the United States will identify every single pig of the metal as 
imported here." How have they disproved this ? The best evidence 
on the subject would have been derived from the custom-house ; and 
it was quite as accessible as any which has been offered. This he has 
failed to produce, although within his immediate reach. — (P. 27.) 

Every pig of real Banca being accompanied by the consular certifi- 
cate, to prove its genuineness, that is the only reliable evidence of 
it, and that was not produced. — (P. 35.) 

The Judge Advocate repeats the assertion that the only 
reliable evidence of the genuineness of Banca tin is a consular 
certificate. Upon his theory, because a consular certificate 
attends an invoice of Banca tin to the Custom House, it should 
accompany every pig on its future course, from the importer to 
the wholesale dealer, to the tinman, and the founder. How 
consular certificates are thus to be multiplied, he does not state; 
nor how they are to accompany every pig. 
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No witness on the stand, who was examined on the subject, 
save CapC Wise, ever heard of or saw a consular certificate 
attending a sale of tin. 

Mr. William Blake, of the firm of Henry N. Hooper 4 Co., 
who for fifty years had been engaged in the business of a brass 
and composition foundry, testified that he had never known a 
delivery of Banca tin to be accompanied by a consular 
certificate. 

Mr. William Trainer, a plumber of twenty-five years' 
experience, had never seen a consular certificate, but always 
relied upon the representation of the tin merchant 

Sixty-Fourth day. Dr. Hayes, State Assayer, testified : 

Cross-TnL 3. Then you had not the evidence of the consular 
certificate which accompanies every pig of Banca, the certificate 
that the article was Government Banca ? 

Ans. I had no such evidence — and have never known it 
produced in the purchase of Banca tin. 

Extract from argument of the Judge Advocate : 

(8.) Let us see what force there is in the assumption, which he has 
endeavored to establish, that Revely is equal in value to Banca tin. 
To sustain this, he has called a witness to prove, that, at the request 
of Benjamin G. Smith he made an experiment with two samples of 
tin, one of which he was told was Banca, and the other Revely, and 
the only evidence he had of their being according to description, was, 
that they were marked with ink, — the one Government Banca, and 
the other Revely. The accused must have had a very poor opinion of 
your discernment, if he supposed he could palm off on you so 
transparent a deception. Why was it necessary, in order to designate 
one of these pigs -as Revely tin, to mark it with ink, when, as the 
accused insisted on showing you, by the pig of Revely produced in 
court, that it was already indelibly marked with capital letters, 
covering nearly the entire length of the slab, and so deeply sunken in 
the metal as to be ineffaceable except by the .process of smelting ? 

The marking of the pigs by the clerk was a consistent and 
natural act, as appears by the testimony. 
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Extracts from the Record : 

Forty-first day Mr, B. G. Smith testified : 

Int. 8. State the marks upon it when you bought it, and the 
marks put upon it by the person of whom you bought it. 

Ans. The original mark of the pig of government Banca 
was a small " B " on one end, and the Bevely was marked, — 
branded the whole length of the pig " Bevely." The clerk in the 
employment of Samuel May & Co. marked the government 
Banca with his blacking brush, " Government Banca/' and also 
the pig of Bevely, u Bevely." 

This made perfectly clear the testimony of W. Gould Boby, 
fortieth day. 

Cross-Bit. 14. What evidence had you that the tin which was 
represented to you as Banca, was Banca ? 

Ans. It has the usual mark on — the same as Government 
Banca. 

Cross-Lit. 15. What was the mark on it? 

Arts. It was marked Government Banca. 

Cross-Lit. 16. How was it marked " Government Banca " — 
in letters spelled out " Government Banca " ? 

Ans. I am quite sure that it was, but would not swear to it. 

Cross-Lit. 17. How was the Bevely marked? 

Ans. I did not notice. 

Cross-Lit. 19. On what part of the slab was the mark 
u Government Banca " ? 

Ans. I think on the face. 

Question by. the Court. How did you know the pig of tin, the 
mark of which you did not notice was Bevely ? 

Ans. I did not take particular notice. After melting the 
Banca, which was marked Banca, I presumed the next would be 
Bevely. I would say, though, that I think that was marked also 
11 Bevely." My first impression was that I did not notice it, but 
I think it was marked with ink, " Revdy." 

This was the simple' incident: That the clerk marked the 
Banca (the original mark being only a B,) upon the broad face 
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" Government Banca " in full, and naturally also, on the broad 
face of the Revely (having no mark on it,) marked Revely with 
with the blacking brush in his hand. 

It was not supposed necessary to have summoned the clerk, 
to clear from a charge of u transparent deception " the marking 
of pigs by a clerk. 



(9.) " There is no satisfactory evidence that genuine government 
Banca tin was used in producing the specimen sent by the counsel of 
accused to Professor Jackson for analysis. The identity of the 
articles used in this experiment has not been attested by a single 
witness ; and, of course, no weight can be attached to this evidence, 
wanting, as it is, in that which can alone give it any vitality, — the 
proof that the articles used were really what they were represented to 
be. If the accused could have proved the genuineness of the article 
s&id to have been Banca tin, do you suppose his. talented and ingenious 
counsel would have omitted to introduce what was so essential to the 
maintenance of this assumption ? It would be doing them great 
injustice to suppose they would have been guilty of so fetal an 
omission, and the failure to produce it is conclusive that they could 
not satisfy you that the article was genuine Banca tin. The attempt, 
therefore, to impose this experiment upon you as evidence that Revely 
tin is equal in quality to Banca, has turned out to be a miserable 
failure." 

Not only was there satisfactory evidence of the genuineness 
of the Government Banca tin^ sent by the counsel of the accused 
to Professor Jackson ; but it will be seen from the testimony 
that in this charge of deception, Messrs. Snow <fe Vannevar of 
the Revere Copper Company, and the senior counsel o( the 
accused are necessarily implicated. 

Thirty-eighth Day. — Direct Examination. Thomas Vanne* 
var, foreman of the Revere Copper Company, testified : 

" I had orders to get two pigs of each kind. I went to Mr. 
" Ellison on Broad Street, and told him I wanted two pigs of 
" each kind of tin. , 

4 
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" He made out the bill for me, and on the bill there is his 
"statement; the bill is made out for two pigs of government 
11 Banca, and two of Revely ; one had the stamp of ' B ' on it, 
" and the other had the name of ' Revely ' on it. I was sure 
11 that they were the right tin." 

Cross- Int. 11. Can you swear that the tin which you melted 
down in this experiment as Banca tin was Government Banca ? 

Ans. Yes, sir. 

bit. Is not the only information you have on the subject 
derived from Mr. Ellison ? 

Ans. I looked carefully at the marks on the tin. I noticed 
one of them was marked with a "B" and the other "Revely." 
The Banca tin — we have had both kinds at the shop, although 
we used the Revely the most; and on my statement to him that 
I wanted Government Banca and the Revely sure, I examined 
them before they went out of the shop, and his bill — the 
statement convinced me of it. 

Cross-Bit. 9. Which of these (referring to the specimens of 
tin produced by witness) are Banca tin and which Revely ? 

Ans. Those two, sir, marked Star 1 and Star 2; the 
Revely marked X 1 and X 2. 

58th day, Dr. Jackson testified. 

Ans. Int. 5. On the 18th day of November, 1864, two 
ingots of tin were left at my office, marked No. 1 x and No. 2 
Star, with this letter from Judge B. F. Thomas." 

The letter was placed in evidence. It requested Dr. Jackson 
to analyze the tin. 

The evidence of the young man from the Revere Copper 
Company completed the chain of evidence as to the genuineness 
of the tin sent by Judge Thomas to Dr. Jackson. 

Sixty-fifth day, Lorin 0. Norris, clerk with the Revere Copper 
Company, testified : 

" I was sent with four ingots or strips to the office of Judge 
Thomas, the 15th day of November, by Mr. Samuel T. Snow. 

Int. Did you deliver the tin at the office ? 
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Am. Yes, sir, I did." 

The argument against the identity of the tins analyzed 
continues : 

(10.) Fearing to stand on the experiment we have noticed, which he 
knew was a fraud upon you, he employed Dr. Hayes and Professor 
Jackson to make another analysis, and the result of this experiment 
you have in the evidence of those learned experts. That the analyses 
were made by them, and that they believe the results were precisely 
what they have represented, no one who knows these gentlemen would 
dare to deny. We certainly do tfot ; but we have yet to be satisfied, 
and you will require to be satisfied before you allow your judgment to 
be influenced by it, that the articles which they employed were really 
what they were represented. Those distinguished chemists tell you 
that they relied upon the representations which were made to them ; 
we have seen, however, that it is not safe to rely upon mere 
representations, even of those who profess to stand A, No. 1 in the 
community. Having been once deceived by the accused in his attempt 
to prove the identity of these articles, you will require of him the 
most satisfactory evidence that he has not again imposed upon you. 
Now, what proof is there that the article used in this latter experiment, 
and represented to be Banca tin, was really government Banca ? 

In this case the certificate was not produced to substantiate the 
genuineness of the article described as Banca tin : and the strongest 
and best proof of it is, therefore, wanting. How then is it shown to 
have been Banca tin ? The only evidence they had of its being Banca 
was that it looked like it, and they were told that it was Banca. 

The proof of genuineness is* stated in the argument for the 
defence, as follows: 

" As this analysis had been made from the tin from which the 
dross had been separated by melting, as stated by Mr. Vanne- 
var, it was thought best that another analysis should be made 
from the ingots or pigs ; and Dr. Jackson was requested to 
obtain specimens of the Banca and Bevely tin, of the genuineness 
of which he should satisfy himself, and analyze them and give 
the result to the Court. He did so, and upon being recalled, 
testified as follows : " 
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" I have made analyses of the tin marked " B," on each end 
of the lip, which I was told at the store, at Samuel May's store f 
corner of State and Broad streets, was Banca tin, and of tin 
marked Bevely & Co., Penang, which at the same store I was 
told was " Revely tin." 

I have no doubt on the matter whatever, that the tin was 
Banca tin and Revely tin, the pigs or blocks having all the 
appearances and the marks that I have seen on such tin before. 
The Banca tin is cast in sand moulds, the Revely tin is cast in 
iron moulds." 

" I took a hatchet, the clerk holding the hatchet, and I drove 
the sledge, cutting off a corner at the top and bottom of each 
pig, for there is always a difference in the composition of the 
top and bottom of the pig of tin, the top always being the 
purest. I then analyzed separately the top and bottom piece 
from each block of tin." 

" Dr. Hayes stated that he had been engaged in his profession 
as analytical and consulting chemist for 36 years; that he had 
had a large experience in the assaying of metals and was 
acquainted with the varieties of tin known in commerce from 
seeing them consumed in the chemical arts, and from precise 
experiments in the laboratory. In reply to questions by the 
accused, Dr. Hayes testified : 

" I have recently made analyses of Banca and Revely tin, and 
I obtained the specimens from May & Co.'s store; they were 
taken from pigs identified by myself; the analyses were made 
yesterday and completed this morning. 

" The pigs of the Banca were marked in the usual manner, 
the letter u B" cast in the ingot, and the letter " C" impressed 
by a chisel, the pig having been cast in a sand mould ; the pig 
of Revely & Co. was marked by the letters produced in 
casting, the metal having been formed in a metal mould ; these 
being designating characters." 

" The mark on the Revely was " ' Revely & Co.' in capital 
letters, and cast in upon the lower part of the pig." 
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" I have no doubt whatever in regard to the identity of the 
samples" from previous knowledge of these tins as used in 
commerce and in the arts, and from experience with them. 

After stating that he " identified" the pig of Banca tin in 
the store of May & Co., Dr. Hayes testified : 

Re-Direct Int. 6. And from your knowledge and experience 
in the article of tin, do you entertain any doubt whatever 
whether the specimen you examined was Banca. or not ? 

Arts. I have not the slightest doubt in regard to its being 
Banca tin, and the best quality of Banca tin. 

Extract from argument of Judge Advocate : 

These gentlemen, trusting to the representations made to them by 
the young man who sold the tin, supposed that it was Banca, because 
it was sold as such and bore a mark which is usually found in Banca 
tin, and because it had the appearance of being Banca tin. With all 
due deference to the opinions of these chemists, we must say that in 
this matter the fact that it looked like Banca should have had very 
little' weight. Articles of value, as this is, are often imitated. 

No witness in the case questioned upon the matter, had ever 
heard of such imitation. Had it been made, the mercantile 
community would doubtless have been so generally informed of 
it, that the government would have had no difficulty in obtaining 
witnesses to the fact. 

The tin melted and analyzed in Court was traced in evidence 
directly from the warehouses of Mr. Ellison and Messrs. May 
& Co. 

The community will not believe that these parties would have 
spurious imitations of Banca or Bevely Tin on hand, much less 
that they would be parties to its sale or delivery for the 
purpose of deception before a Court. 

The Judge Advocate gives the " learned gentlemen " no 
credit for shrewdness or intelligence, when he adds : 

I am sure that neither of those learned gentlemen would attempt to 
practise a deception upon the Court, but they may have been deceived 
and misled, as Dr. Jackson undoubtedly was in the former experiment 
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which the accused employed him to make, and which it was found 
necessary to repeat in consequence of inability to show its validity. 

The true reason for the repetition of the experiment, is above 
stated, viz: that the first samples had been melted by Mr. 
Vannevar. 

The Judge Advocate speaking of the tin required under this 
contract says: • 

(11.) It was not required by the Ordnance Department, but by the 
Bureau having in charge the plumbers' department of the navy yard ; 
and the uses to which it was to be applied were, among others, the 
making of large joints and the coating of copper powder tanks for 
magazines ; work of great importance, etc., etc. 

Herein is a contradiction. " The coating of copper powder 
tanks for magazines," is work that belongs to the Ordnance 
Department. 

The fact was that the contract was for " general purposes " 
of the Bureau of Construction: for which but a small portion 
would be required for the plumbers. Almost all tin, under that 
Bureau is required for castings. The schedule for 1864-65 
requires 50,000 lbs. of Straits tin, arid not a pound of Banca, for 
" large joints, Ac, &c." Revely, it will be remembered, is the 
best of "Straits" tin. 

Extract from argument of the Judge Advocate : 

(12.) There is one fact in evidence, proven by both of these chem- 
ists, that the article they used as Banca tin was cast in a sand mould. 
Now the accused has himself proven by his friend Merriam, that 
government Banca tin is cast in soap stone moulds, and the evidence 
on the part of the prosecution is, that it is cast in stone moulds ; 
and all the works which treat on the subject confirm it. 

Messrs. Blake, Yannevar, and Drs. Hayes and Jackson, 
testified from observation that the Banca was cast in sand 
moulds. Mr. Merriam stated that his knowledge was from 
books, which spoke of soap-stone moulds. 
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The latter might leave upon the surface, a sandy or earthy 
deposit, as was observed upon the samples produced in Court 
by Dr. Jackson. 

The soap-stone moulds may have been in use at the time the 
Encyclopedia tvas compiled. The point certainly is immaterial. 

The Judge Advocate, alluding to an experiment by the mas- 
ter plumber, in evidence, on the last day of the hearing, says : 

(13.) And this experiment, which tested the character of these dif- 
ferent kinds of tin, by a direct application to the uses for which the article 
was required, and which the accused has cautiously omitted to notice 
in his defence, is worth a thousand analyses such as those made by 
these chemists, the result of which as triumphantly announced in the 
concluding question of the counsel for the accused, which formed the 
climax of the examination, was, *' That tin was tin. " That, in the 
estimation of the learned interrogator, was the sum and substance of 
the results of the very delicate and minute experiments made by these 
distinguished chemists. 

But the test made by the master plumber went far beyond this, and 
proved conclusively, by ocular demonstration, admitting of no 
conjecture, that for the purposes for which the tin contracted for was 
required, Revely, although it was tin, was greatly inferior in quality 
to Banca tin. 

A more vague, unsubstantial piece of testimony than this 
" test made by the master plumber " " worth a thousand analyses 
such as those made by these chemists, " does not appear 
upon the record. . 

The argument for the defence considered it worth only this 
passing notice, p. 45. 

" We do not care to speak of the joints wiped by gome person 
in the yard, which Mr. Cutts produced in evidence after the 
close of the defence. The whole thing was too loosely done to 
weigh against the experimental tests and accurate analyses put 
in evidence by the accused." 

The Judge Advocate does not give in detail the extraor- 
dinary test, worth " a thousand chemical analyses. " 
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We will supply the deficiency. 

Witness produced samples of tin. The only identification 
was as follows : 

"I obtained the samples in the yard, and satisfied myself 
from the original pigs that they were of the different brands." 

The Judge Advocate did not suggest the, possibility of spuri- 
ous imitations, or inquire how he distinguished the different 
brands, or ask for a consular certificate,' or for more evidence 
than a that they looked like the different brands." 

Witness proceeds : " I took the two qualities, melted them, 
and poured them on to a cooled surface so that they might sud- 
denly cool and show the difference of the two materials on the 
surface. (Witness exhibits two specimens of tins, marked 
respectively B. and S.) Those are the samples of the two ; 
they were poured off at as near the same temperature as I 
possibly could get them." 

As the appearances of the surfaces would depend upon the 
degree of temperature when poured off, the following question 
was asked by the counsel for the defence : 

Cross-Lit. 11. What thermometer did you use in ascertain- 
ing the temperature of the two tins, and how accurately did 
you observe the temperature ? 

Ans. The thermometer which we generally use in our trade 
is a pine stick. I observed it as accurate as I could with the 
instrument which I had." 

As a contrast of accuracy in the experiments of chemists 
and plumbers, an extract from the testimony of Dr. Jackson is 
annexed: 

" I would add, that the weight of these impurities was deter- 
mined in an exquisitely delicate balance, in which nothing is 
ever weighed that amounts to more than one grain in weight, 
a balance that will go down with j^o? of a grain, reserved 
exclusively for weighing minute quantities of things." 

The witness (Cutts, the plumber,) produced four specimens of 
the joints wiped, — one large^and one small, of each kind, from 
the tin obtained in the yard. 
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With reference to the small joints, he said; " I don't pretend 
to say but that one metal on that joint is as good as another." 
He thought there was a difference in the wiping of large joints, 
and the two large joints were produced to exhibit it. 

Cross-La. 1 Did you wipe those joints yourself? 

Am. No sir. 

ha. Who did? 

Arts. The foreman, Mr. Row. 

Re-Direct Int. 1. Did Mr. Row wipe the joints in your 
presence ? 

Am. It is proper for me to state that I experimented on 
different pigs and joints ; part of the time I was called away, 
and part of the time I was there. It was impossible for me to 
be there all the time. 

Interrogatory repeated. 

Am. I will state he did not — not all of them. 

Int. 2. How about those two large joints ? were those wiped 
in your presence ? 

Am. I could not say whether those two were 7 or were not ; 
I have some that I know were, but whether those were or were 
not, I don't know. 

By his own testimony this test of the plumbers, " worth a thou- 
sand analyses of the chemists," was proved to be made by a Mr. 
Row, not in the presence of the witness; and who was not 
brought to testify to his work. 

Extract from argument of the Judge Advocate : 

(14.) And Mr. Van Even (Vannevar), a witness for the accused, 
swears, in answer to a question by the Court, that " Banco, tin is always 
considered the best kind of tin, as it will bear more lead than the other, 
and I suppose it is the best of tin for some purposes ; but in castings 
I do not think it is any better than Revely." 

Mr. Yannevar (not Van Even) admitted in his last answer 
that this opinion was derived from others. It was therefore 
hearsay evidence. 

. 5 
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Extract from argument of Judge Advocate : 

(15.) " But this tin was not required for castings in the Ordnance 
Department. It was for the Bureau of Construction, and was wanted 
for solder, and therefore it was that Banca was required in the 
proposals, and that the contract was made for this particular article. 
Every man who bid under that proposal knew that it was Banca, and 
not Revely tin, that he was bidding for ; and the contract was awarded 
to the accused at a price above the market price of Banca tin. It 
was a matter about which there could be no doubt whatever, as the 
papers show." 

There was no proof in the record, as before remarked, that 
this tin was in the schedule of the Bureau of Construction 
especially for solder. 

As to the bid being for Banca tin, the assertion is untrue. The 
quotations in evidence show that at the time of the bid, March 
11, 1863, Banca tin was 57-58 cents, net cask. 

Some percentage was to be added for deliveries, loss of 
interest, to say nothing of the risk of market which was shown 
to have been an advance of 3 or 4 cents every 20 days for 
three months previous; and to this was to be added loss of 
interest, which was, on an average, 3 to 4 months time. 

Mr. Richards, witness for Government, testified, that consid- 
ering these risks, 57 cents was not an improper price for Revely 
tin. 

At the time of the delivery, April 11, 1863, the difference was 
but 2 cents per pound, according to the Price Current in evidence, 
making the amount involved in the first specification $100.00. 

Extract from argument of Judge Advocate : 

(16.) But the accused contends, that because a contract was made 
with Scofield, for the delivery of Banca tin, which he failed to perform, 
and Revely tin was purchased to supply it, it is an evidence that in the 
case of his own contract the government did not expect Banca tin. 
This tin was procured on open purchase by the Navy Agent, who was 
known to be a friend of the accused, and who was giving to his firm 
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the supplying of a majority of all the requisitions on open purchase, 
at the time, and whose testimony, given in this case, cannot have 
failed to convince you, that he too was in the interest of the accused. 

The assertion that there is testimony that the Navy Agent 
was in the interest of the accused, is without the slightest 
warrant from the record. If such evidence existed; the Judge 
Advocate would have produced it. The Judge Advocate well 
knew the record excluded such conclusion. 

It is self evident that at open purchase, one kind could be 
supplied at the same profit as another, to Smith Bros. & Co. 

A marked instance of assertion, in the face of the record to 
the contrary, is the following : 



Extract from argument of Judge Advocate : 

(17.) All the witnesses who have any knowledge on the subject, and 
whose statements are entitled to any weight, state that Revely tin, is 
inferior in purity to Banca tin ; that from the fact of the presence of 
oxide of iron, which is entirely driven off from Banca tin before, it is 
allowed to go into the market, it is, of course, inferior to Banca. 

To make this statement true, it must be demonstrated that 
Messrs. Hicks & Badger, (plumbers of 18 years* experience); 
Mr. Roby, of the firm of Foster & Roby, brassfounders ; Mr. 
Trainer, a plumber of 25 years' experience ; and Drs. Jackson 
and Hayes, the eminent chemists, have " no knowledge on the 
subject, and that their statements are not entitled to any 
weight," for they deny that Revely tin is inferior to Banca tin 
in purity. See the statement of their testimony from the 
record, at length in argument for defence. 

(17.) The Judge Advocate asserted that the Navy Agent was 
" in the habit of giving" to Smith Bros. <fe Co. " a majority of all 
requisitions" on open purchase. 

We append some testimony upon the subject: 
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Testimony op E. L. Norton, Navt Agent, as to Open 

Purchases. 

Sixty-Fourth Day. Int. 28. By Counsel for Respondent. In 
95 cross-interrogatory, to Mathew H. Merriam, the following 
statement is made by the Judge Advocate, in patting his 
question : 

" It appears in Evidence that ninety-five out of one hundred 
of the bills for goods delivered to the Storekeeper of the 
Charlestown Navy Yard were from Smith Brothers <fe Company. 
State whether it is true or not that ninety-five out of one 
hundred bills for goods delivered to the Storekeeper are from 
Smith Brothers <fe Company. 

(Note. — T/ie Judge Advocate was mistaken as to this statement. 
No such testimony as to u ninety-five bills, etc." appears upon the 
record.) 

Ans. There are several Storekeepers. 

Counsel. Navy Storekeeper, I mean. 

Witness. It is not true that ninety-five out of a hundred of 
the bills delivered to the Naval Storekeeper are from Smith 
Brothers & Company. 

Int. 29. Will you state how the fact is ? 

Ans. I have examined my accounts, and I find that the 
whole amount of open purchases for the year 1863, the year 
in which Smith Brothers & Company did the most business with 
the Department, that the whole amount is $3,750,000 for open 
purchase, in round numbers ; that of this amount Smith Brothers 
furnished upon requsitions, the direction and control of which I 
had, but $240,000, six and four-tenths per Cent. (6^y). 

In question 95 it was also asserted that a large portion of 
the requisitions came from Mr. Merriam. In answer farther, 
Mr. Norton testified : 

" As I have testified, a large proportion of the open purchases 
were not given by me to Mr. Smith, or to Smith Brothers and 
Company. Of the open purchases given to them by me, I have 
reason to believe, from* an inspection of the requisitions and 
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the accounts, that less than twenty per cent, were originated by 
Mr. Merriam. In no way have I been connected with Mr. 
Smith in business, or in the manner indicated by the statement, 
and to the best of my knowledge and belief, Mr. Merriam has 
been in no way connected with him. And I desire to explain 
to the Court why it is that a considerable number of open 
purchases in a certain line hare been given to Mr. Smith. 
According to the Circular of Instructions of the Department, 
and the usage of the Department, contractors are entitled in all 
cases to offer upon goods, and if their prices are as low as those 
of any other party, they are entitled to the order. Messrs. 
Smith were contraptors for a very large class of goods under 
hardware. In all cases where requisitions were made for 
hardware and metals, we were obliged to make application to 
Mr. Smith for his price. .Where we invited competition, if he 
was the lowest he got the order. In some cases for small 
miscellaneous articles, where it was very difficult to obtain 
accurate quotations in the market, as had always been the usage 
of the office, the orders were given directly to the contractor, 
pains being taken at the same time to ascertain that his prices 
were reasonable and fair market prices. This concern appeared 
to devote a considerable portion of their establishment, and of 
their business, to furnishing these supplies, and many of them 
were more easily obtained at their establishment than any other 
in the city, and frequently it was impossible to obtain the 
particular articles required without applying to them, as other 
dealers did not generally keep that Class of articles. For these 
reasons, it appears that out of the whole amount of open 
purchases, that this firm received six and four-tenths (6 T V) per 
cent, during this year, and I presume that the proportion was 
about the same in the other years - a little less. 

ha. 36. State whether you have, at the request of Mr. 
Merriam, placed in his hands all the bills for supplies at open 
purchase for the year 1863, that he might be able to testify as 
to the accuracy of such parts of the statement contained in the 
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cross-interrogatory No. 95, before referred to, as containing a 
reference to, or insinuation against, him or his official acts. 

Arts. At his request I have placed with him all the vouchers 
for open purchases for the year 1863, upon which his name 
appears as inspector. 

Question by Judge Advocate. 

hit. 13. You have testified that of three millions of dollars 
of open purchase, made by you in 1863, Smith Brothers & Co. 
had but six and four-tenths per cent. State, as nearly as 
possible, the amount of the three millions of dollars that you 
had the direction of? 

Ans. I stated that of the three millions seven hundred and 
fifty thousand dollars of open purchases, about two hundred and 
forty thousand, — six and four-tenths per cent of the whole 
amount of open purchases made by me — there was perhaps 
two hundred thousand that were advertised for under the 
direction of the Commandant of the yard, and that I would 
have nothing further to do than to open the bids and to award 
them according to the bids. 

Sixty Fifth Day. — M. H. Merriam, witness — Question by 
Counsel for Respondent. 

Int. 1. State whether you received from the hands of Mr. 
Norton, the Navy Agent, all the bills of Smith Brothers & 
Company for supplies at open purchase, for the year 1863, 
within a short time. 

Ans. I received from Mr. Norton, at my request, the bills 
for open purchase — all those bills which bore my signature. 
I do not know that it embraced all the open purchase bills, but 
all the bills from all parties — open purchase bills, which bore 
my signature. 

hi. 2. State whether you compared them with your requisi- 
tions, for the purpose of ascertaining the amount of those open 
purchases which emanated from your requisition. If you did, 
state the result. v 
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Am. I examined the bills for the year 1863, and compared 
them with my requisitions, and I find that $32,868 43 were in 
fulfilment of my requisitions — that is for the year 1863. 

Int. 3, What proportion is that of the whole amount of the 
open purchases of Smith Brothers in the year 1863 ? 

Am. I do not know, of my own knowledge, what the whole 
amount of open purchases was by Smith Brothers. 

Int. 4. In round numbers it was stated by Mr. Norton to be 
$240,000 ; upon that sum state the per cent. Mr. Norton also 
stated that the whole amount of the open purchases, from all 
persons, for the year 1863, was $3,750,000. Now give the per- 
centage upon the whole amount of open purchases. 

Am. The proportion of $240,000 of the open purchases 
required by me is thirteen and six-tenths (13^) per cent; of 
the $3,750,000, the open purchases emanating from my requi- 
sitions amount to eighty-seven hundredths (^ T o) °f one P er cen *« 



(18.) As a part of the means for the support of this prose- 
cution and of crippling the defence of the defendants, Mr. 
Merriam* the master machinist, had been suspended from his 
place. 

There was an apparent necessity, therefore, for the Judge 
Advocate to impeach Mr. Merriam. The record furnishes no 
pretence for this attack. Assertion, not evidence, was the 
resource of the Judge advocate, as illustrated in the following 
extracts : 

Argument of Judges Advocate, p. 30. 

Now, it is not pretended by the accused that either of these officers 
ever consented to alter the conditions of that contract, so as to allow 
the delivery of Revely for Banca tin. But he contends that because it 
was received, inspected, approved and paid for, with the knowledge 
that it was Revely, therefore it is to be presumed that it answered the 
expectations of the government ; a most violent presumption in the 
face of the contract and of all the facts in the case ! " In the absence 
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of coihsioii, it would seem," says be, "satisfactory evidence of the 
expectation of the Bureau under the contract. " Now the troth is, 
that the Bureau knew nothing, at the time, about the reception, 
inspection, and approval of this article of Bevel y th\ by the master 
machinist of the Navy Yard. It supposed, and bad a right to suppose, 
that Merriam was an honest employee of the government, and would 
see that, in the receipt of articles under contract, the g ov er nm ent was 
not defrauded* 

But in this the Bureau was deceived, and the government represent- 
ed by it was deceived. Merriam was not the honest servant the gov- 
ernment supposed it bad placed in the machine department to guard 
its interests. 

The reason why Mr. Merriam approved the Bevely tin as 
conformable* to contract, viz., "that Revelj would answer all the 
purposes in my department equally as well as Banea" was 
sustained as consistent and just by the experiments of the 
learned chemists. 

We add here a more full statement of his answer on this 
point: 

Forty-Fourth Day. As to the discretion exercised by Mr.' Merriam, 
he said, " it seemed to me absolutely necessary in the performance of 
many ol the duties of the office, that some discretion must be allowed 
to the master-workman, in order to facilitate the progress of the 
public work; and it was with those views that I felt it to be an 
appropriate exercise of discretion, in which I did not suppose that 
there could be a doubt arise as to the equivalent which was furnished, 
in Revely tin for Banca, which was described in the contract. I was 
influenced, undoubtedly, from my knowledge of the practice which 
had existed heretofore, and also from my belief that the article 
answered every purpose in the department, which Banca tin was 
required for. The previous practice of the department, of which I 
had been informed, in addition to my own judgment as to the 
substantial equality of the articles, were reasons for my approving the 

•Conformable. — " Correspondent ; resembling ; having the same qualities ; 
suitable ; consistent." — Webster. 
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bill; and it did not occur to me that the matter was of sufficient 
importance to refer to the Bureau; but I regarded it simply a 
technical question — exclusively that. I will also add that the special 
inspecting officer of the government, Mr. Kimball, gave his approval 
to the bill; and it was my understanding, that he was appointed to 
that position in order to relieve master-workmen from that particular 
inspection, which in ordinary times might be expected of them. The 
business of each department was pressing the master-workmen very 
severely, and there was this special inspector of the government appointed, 
and his approval is attached to the bill. This was also a reason which 
influenced me to give my approval to the bilL 



(190 The close of the argument of the Judge Advocate 
upon the " tin " specification, is as follows : 

" Upon all the evidence then as applicable to the first specification of 
this charge of Fraud, we respectfully submit that the allegations are 
fully and satisfactorily proven. That the accused intended to commit 
this fraud, does not admit of a doubt He admits that he neither 
expected nor intended to comply with his contract. The proof is 
positive that after he had made his offer to furnish Banca tin, with 
the knowledge that Banca alone would answer the purpose for which 
the purchase was made, and two days before the contract was signed, 
he ordered of the house of Richards & Co., Revely tin, which he 
knew to be inferior, the price of which was more than ten per cent 
below Banca ; and on the very next day after the contract was signed, 
and before it could have reached the department, and also before any 
requisition had been issued for it, he delivered the whole quantity 
required by the contract for the entire year ; and by some means, 
whether by bribery, favoritism,' or some other indirect appliance, he 
so managed the matter as to induce Matthew H. Merriam, the master 
machinist, to certify that the tin delivered was according to contract, 
when they both knew it was a falsehood and a fraud upon the 
government* All this is so clearly and satisfactorily proven, that to 
attempt to make it plainer would be like holding a candle to the sun. 
We shall, therefore, take leave of this specification, and proceed to 
the consideration of the second specification of the first charge. 
6 
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Most certainly the Respondent according to the testimony of 
Mr. B. G. Smith and Mr. Dunnels, never expected to supply 
any other than Eevely tin under the contract: precisely the 
article that for seven years government had received according 
to the testimony of the master founder, witness for government 
and of other witnesses and records ; qnd of equal purity with 
any tin known to commerce according to the eminent chemists* 

Smith Brothers & Co. bought the tin at once upon notifica- 
tion of the contract, and delivered it, in order to protect 
themselves from the probable advance in price as during the 
previous throe months ; — (See p. 22, Argument for Defence.) 
This act, we suppose, contains no element of fraud. 

At the time of delivery, as proved upon the record, the difference 
in price was but two cents per pound, or 100 dollars upon the entire 
quantity. 

The " some means " by which the Defendant " so managed " 
as to induce Matthew H. Merriam to certify to " a falsehood and 
a fraud," are not in evidence. Were they different from the 
" means " by which he induce'd Acting Master Kimball, the 
authorized, commissioned general inspector to approve the tin also 
as conformable to contract. — an inspector who was known to be 
unfriendly to Smith Brothers fy Co. ? By what means were Capt. 
Kimball, commissioned Naval Inspector, and W. L+ Hanscom, Naval 
Constructor, as well a3 Mr. Merriam, induced to approve Eevely 
tin as conformable to the contract of Scofield for Banca ? 

The fact that the general inspector approved the bills 
in question, as well as other officers, is suppressed by the 
Judge Advocate. In his mention of the approval of the bill of 
Emery cloth, under the next specification, he says the bill was 
approved by " M. H. Merriam and others." The " others " not 
mentioned, were Capt. Kimball and the Master Joiner. 

That Mr. Merriam is singled out for denunciation, from 
hostility to him, and to aid an insinuation of collusion, in the 
prosecution of this cause, is too apparent to need farther 
illustration. 
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Second Specification. 

EMERY CLOTH. 

The Second Specification charges, that on or about the 28th of 
August, 1863, the accused, with Benjamin G. Smith, haying con- 
tracted with the Chief or the Bureau of Yards and Docks, to deliver 
at the Charlestown Navy Yard, ten reams of emery cloth, of Sibley 
& Co.'s manufacture, to be of the very best quality, at 820 per ream, 
, with intent to defraud the United States, furnished and delivered ten 
reams of Stedman's emery cloth, of inferior quality and value, and not 
that of Sibley & Co.'s manufacture, as agreed to be delivered, and 
fraudulently charged the United States for the same, at .the rate of 
$20 per ream, and presented a bill and received payment for the 
same. 

(20,) The Judge Advocate says there is "not one word of 
testimony in the case to controvert this positive proof" that about 
one half or 5 reams of the cloth delivered was Stedman's cloth. 
The incorrectness of this assertion of the Judge Advocate 
appears from the following extracts from the testimony : 

Mr. Dunnels testified as follows : 

Forty-fourth day. Extract from record. 

Direct Lit. 13. Do you know whether that Sibley cloth was 
delivered ? State all your knowledge in reference to it. 

Ans. I cannot state positively whether these ten reams of 
emery cloth of Sibley's manufacture were delivered, because we 
had such a large'extent of business — so many small items — I 
cannot remember every article we sent over. But I know it 
was laid out for thai purpose, and I have no doubt in my own mind 
it was sent over. 

The testimony for the prosecution was from G. H. Burr and 
Francis Sisson. 

Tenth Day. G. H. Burr testified that there was some of 
Stedman's and some of Sibley's emery cloth delivered. 

Int. How much Sibley's emery cloth was delivered at the 
store ? 
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An*. I did not notice the quantity of either kind of Sibley's 
emery cloth. 

F. Sisson testified there was " some of that article" (Sted- 
man's cloth) delivered on that class. He said " / don't recollect 
exactly ; there was about half of this and half of Sibley's, I 
should judge." 

Subsequently, he testified he u could not tell how much of 
each was delivered." 

This want of knowledge and failure of recollection constitute 
the "positive proof" in the opinion of the Judge Advocate, that 
about half of the delivery was Stedman's cloth. 

Is it not rather true as stated in the argument for the 
defence, that the preponderance of proof is, that none but Sibley's 
cloth was delivered under the contract with the Bureau of 
Yards and Docks. See the testimony of Mr. Dunnels and Mr. 
B. G. Smith and the affidavit of Mr. Coffin, argument for 
defence — »pp. 47 and 48. 

(21,) The defence proved the intention of the Defendant to 
deliver Sibley's emery cloth, by orders and acts specially for 
that purpose. 

The Judge Advocate replies : 

Now it is perfectly apparent that he intended to do no such thing. 
Smith Brothers & Co. were the manufacturers of the Stedman emery 
cloth; and they only bought the Sibley cloth, as the evidence of 
Benjamin G. Smith shows, to supply their contracts where the Sibley 
was specified ; and Dunnels, their delivery clerk, proves that it was 
sold only to the government on contracts with the Bureau of Yards 
and Docks. * 

Mr. Sibley swears that the whole quantity of his emery cloth sold 
to Smith Brothers & Co. was 44 £ reams, and Dunnels proves that in 
addition to this, there were purchased of others before May, 1863, 
11 £J reams, making in all 5 5£§ reams. This was the entire quantity 
of Sibley's emery cloth which they had during the whole period of 
their deliveries under their contract with the government. This is 
distinctly proven by the testimony. 
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There was no proof that this (55£$ reams) was the entire 
quantity of Sibley's emery cloth which Smith Bros. & Co. had, 
during the whole period of their deliveries. 

The evidence was to the contrary. 

Forty-Fifth Day. E. P. Dunnels, witness. 

Lit. 8. When did . they commence the sale of Stedman's 
emery cloth ? 

Ans. May, 1863. 

Int. 9. Before that time, where did they obtain their cloth ? 

Ans. Of Sibley & Co., Charles Alden, and the trade of 
Boston. 

Int. 10. How many reams were bought before May, 1863? 

Ans. I find original bills on file, November, 1862, amounting 
to ll££ths reams. 

This quantity made with the 44J reams from Sibley 55^ 
reams. So that one month's purchases of the trade, made sufficient 
to cover their sales of emery cloth to government with that 
from Sibley. The testimony was not to the effect that that was 
all the cloth bought by Smith Brothers & Co., during the period. 
The defence rested when purchases of cloth sufficient to cover 
the sales to government were proved. 

The argument of the Judge Advocate, pp. 47 and 48, that 
there is a contradiction of B. G. Smith's testimony, as to there 
being 1 1 or 12 reams on hand July 30, 1863, cannot be sustained 
by the evidence. 

He states that the sales of Sibley cloth to Nov. 6, 1862, 
39£ reams, deducted from purchases 54£g reams, would leave, 
on hand July 30, 1863, 16£* reams. 

He then quotes a letter to the New York house, April 6, 
1863, advising them that they can sell 25 reams of Sibley's 
cloth, as Smith Brothers & Co. had not received the government 
contract which required it. This proves that they had bought 
the difference between 25 reams 

and 16iJ reams, 

8^ reams, of the trade, in addition to 
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the 11££ reams; became they had Stedman's cloth for the first 
time in May, 1863. They had delivered 39 J reams which 
• must have been Sibley's, and had on hand in April, 25 reams of 
Sibley's to sell in New York, or 64£ reams. 
The Judge Advocate says : 

Now, if the statement in this letter is true, then Benj.G. Smith 
and Dunnels have sworn falsely. There is no escape from this 
conclusion. Dunnels makes the quantity on hand when this letter 
was written, 16£j reams, and Benj. G. Smith makes it 11 or 12 
reams, and yet you find Smith Bros. & Co. offering for sale 25 reams 
of Sibley's emery cloth. 

Dunnels made no estimate whatever as to the quantity on 
hand at that date ; nor did he say that 55£§ reams were all the 
Sibley cloth bought by Smith Brothers & Co. The letter itself, 
with the statement of sales to the yard, before Stedman's was 
made, proves they must have had 64£ reams of Sibley's cloth, 
at least, in their possession before April 6, 1863. 

Extract from argument of Judge Advocate, p. 48 : 

(22.) Upon being referred to the date of the letter, April 6th, 1863, 
from Smith Brothers & Co. to Mr. Foster, on page 693 of their letter 
book No. 1, he (B. G. Smith) says : " I can only answer the question 
by referring to the New York sales book, not present. I recollect ship- 
ping to Mr. Foster some Sibley cloth, but it was afterwards returned." 
He could not tell the quantity shipped to Foster, but promised to look 
at the original entry and investigate the matter ; but he did not return to 
furnish the information, or give any explanation of the matter. If he 
statement had been true that the cloth . was returned, how easy it 
would have been for him to. have proved it by Mr. Tower, who was 
their own witness. In the absence of that proof, which was regarded 
as so essential to the defence, and of the information required of Benj. 
G. Smith, the conclusion is irresistible, that the Sibley cloth which 
was sent away by Benj. G. Smith to New York was sold there, and 
could not have been delivered to the government under this contract. 

The statement quoted from the testimony above, as to the 
shipment of cloth to Mr. Foster, is from the record of the 55th 
day, ans. to Int. 130. 
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It is not true, as asserted by the Judge Advocate, that he 
" did not return" to give "any explanation of the matter." 

Extract from record, 57th day, p. 1608 : 

"And after reading of the letter to J. J. Tower, on page 1999 
of the record, he (Benjamin G. Smith) made the following 
explanation : 

" We expected to get the contract for Engineering, and had 
saved Sibley's cloth for the purpose. But we failed to secure 
it; and then when either Mr. Foster or Tower was in Boston, 
*we suggested sending this to New York, and we did so. They 
sold a few reams of it, and finally, when we subsequently ob- 
tained another contract, they returned some half ox two thirds 
of this lot to us again. The rest they sold in New York." 

The Judge Advocate says of Dunnels, p. 49. 

(23.) "You could not have failed to observe how remarkably 
cautious he was, in all his answers," &c. 

Yet, because he could not swear positively to the delivery of 
a particular lot of cloth, a year previous, or to the giving of a 
memorandum of the same, two particulars as to one transaction 
among thousands of a similar nature, in which he participated 
during 500 business days subsequent to that transaction, it. is 
assumed that he did not attend to this delivery, and is charged 
with u gross negligence and inattention to his duties." 

Two pages of argument are covered with the elaboration of 
this point against the witness, viz. : that " because we had such 
a large extent of business — so many small items — I cannot 
remember every article we sent over " — It is treated by the 
Judge Advocate as follows : 

This witness, who suffered such small matters as the delivery of 10 
reams of emery cloth or 812 dozen of files, to take care of themselves, 
and condescended to notice only large amounts of merchandise, was 
according to his own showing a most unfaithful employee of the 
accused, and his examination shows how little reliance can be placed 
upon any thing he says. His testimony in regard to the emery cloth 



48 

delivered under this contract amounts to only this, that directions 
were given by the accused to lay by the 10 reams of Sibley's emery 
cloth in the cellar for this contract. And yet you find the accused in 
his defence presenting him to you as a *• very intelligent and cautious 
young man," whose statement " put the matter in a fair and true 
light." 

The caution of the witness upon matters which must? have 
been indistinct in his memory, is turned against him ; and little 
reliance can be placed upon anything he says. Yet his testi- 
mony, as also that of Sisson, and other witnesses discredited 
by the Judge Advocate, is called "positive proof" upon 
occasion, when of service to his cause. 

The argument for prosecution continues, p. 51 : 

" If, as it is alleged, they intended to deliver the Sibley cloth, which 
was laid by for this contract, why did they not do it ? Why send in 
the place of it the inferior article of their own manufacture, which it 
is in evidence is not worth more than one-half the price of Sibley's ? 
Why was not the special injunction of the accused to his brother, 
Benjamin G. Smith, carried out by the latter ? And, you will desire 
to know why it was necessary for the accused to be so exceedingly 
particular in giving this very special direction to his brother, who was 
also a party to the contract, and knew as well as he did that the Sibley 
cloth was* the kind they were bound to deliver ? Why, too, was this 
done with such marked formality in the presence of witnesses who 
could attest to the fact ? Their clerk, Dunneis, in his affidavit which 
was taken to be used at the Department, in order to prevent, if 
possible, the trial by Court Martial of these parties, says, that they 
4 impressed upon me the importance of such exact examination of 
papers, and inspection of merchandise, as would serve me as ground 
for future testimony that no fraud was committed by Smith Brothers 
& Co. upon the government.' If they had conducted their business 
with the government honestly and fairly, what reason had they for 
apprehending any proceeding against them for fraud ;~and^why this 
extreme particularity for testimony in anticipation of such'an event ? 
This very fact affords the strongest ground of suspicion that they were 
not dealing honestly by the government." 
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The refutation of the above imputation is an easy task. 

Stedman's and Sibley's cloth, as produced in Court, are in 
packages, of the same general size and appearance, although 
every quire of each has the name of the maker thereon. 
They sold rapidly at the same price in the market. Dunnels 
and Tower both testify that the orders for Stednian's cloth 
could not be filled. F. W. Smith, however, thought best to 
caution his brother as to the technicality .of the contract. 

"In the presence of witnesses," was accidental; Messrs. 
Coffin and Dunnels having desks in the counting room with Mr. 
B. G. Smith, as shown in the affidavit of Mr. Coffin upon the 
record. 

Smith Brothers & Co. had reason to apprehend that the 
hostility which had been excited against them in some of the 
officers of the Navy Department would avail itself even of the 
smallest opportunity to injure them. This put them on their 
guard to avoid even the appearance of evil. 

The affidavit of Mr. Dunnels was dated 8th January, 1864. 
Early in 1863 a controversy occurred between the house and 
the Bureau of Construction. The Secretary of the Navy 
approved the claim of Smith Brothers & Co. in settlement; yet 
the Chief of the bureau was desirous then to court martial the 
firm, suggesting that course to the Secretary. 

The correspondence with Captain Wise, published in the 
Senate report, was in October 1863. 

It was with reason therefore that Smith Brothers & Co. 
sought protection against a prosecution which might be insti- 
gated by officials unfriendly to them, as the event has proved to 
be a fact. 



(24.) Argument of the Judge Advocate as to the inferiority 
of the Sibley cloth. 
Extract from argument of the Judge Advocate : 

7 
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Freeman K. Sibley swears after examination of the Stedman cloth, 
judging by the fabric and material, that it is worth only half the price 
of his cloth. 

Stedman's cloth was in direct competition with his own. His 
bias, as a witness, was of the strongest nature. We give testi- 
mony from the record to illustrate his reliability. 

The prosecution attempted to show that the 7X9 size 
furnished by Smith Brothers & Co. was a fraudulent and not 
a mercantile size. 

Sibley testified, 13th day: 

Int. 4. What sizes are you in the habit* of furnishing on a 
simple order for so many reams of emery cloth ? 

Ans. Nine by twelve (9 x 12). 

Int. 9. What size of cloth is that which you denominate the 
smaller size ? 

Atis. 7x9 incheB. 

Int. 10. Do you manufacture that size for sale, or only upon 
orders designating the size ? 

Ans. Only upon orders. 

Fourteenth Day. F. K. Sibley admitted, as his trade circular, 
a paper, extract from which is as follows : 

Extracts from printed trade circular of F. K. Sibley db Co.> Manufac- 
turers of Emery Cloth, {proved in Court. Nov. 9M, 1864 J 
" Sizes of sheets and prices : 

" Extra large, 9 X 12 inches, - $15.00 per ream ) net 
44 Custom size, 7X9 do. - 10.00 " « - J ca*h. 

" Sheets of any size made to order. Parties sending orders will 
" please be particular in giving the exact grades of emery, and also the 
" size of sheet required." 

On the reverse is the following : " Our patrons having informed 
" us that a smaller sheet of cloth in the hands of their workmen 
" would do the work of the large size we now furnish, while the loss 
" to them would be much less ; and from our numerous demands for 
44 a smaller article at a reduced price : we have agreed to manufacture 
" hereafter but one size fob general use, viz., the 7 X 9 inch 
"sheet." 
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The prosecution had taken testimony at length upon the size 
of cloth from. Mr. Sibley and Mr. Wellington. Since the devel- 
opment above, the subject has received no further attention at 
their hands, except the following in the argument of the Judge 
Advctcate, p. 59 : 

" As to the delivery of the small sizes of the emery cloth, nothing 
need be said, as there is no allegation that he was bound to deliver 
the large size." 

The Judge Advocate does not always confine himself to the 
" allegations." 

John M. Burr, a partner with Sibley, witness for the 
government, testified as follows : 

Sixteenth Day. Int. 8. " Please examine those two specimens of 

emery cloth, one marked ' G. H. B.' Stedman, and the other 

marked • G. H. B.' Sibley, and state to the Court your opinion 

of the comparative quality of the several packages ? 

Ans. I don't know as I know exactly bow that question should be 
answered. I don't know that a man could tell which was the best 
emery cloth except by trying it. By taking up a piece of emery 
cloth one might look as well as another, and still not be as good. 

Int. 9. Which looks the better ? 

Ans. In what respect did you mean ? which had the most emery 
on, or which was the best cloth ? 

Int. 10. Can you answer the question, which looks the better to 
you as a machinist, or not ? 

Ans. There is some in both that looks very well and some that 
don't. 

Int. 11. State as to the quality of the cloth used? 

Ans. There does not seem to be any difference in the heft. 

Int. 12. State as to the emery, which is best applied to the 
cloth ? 

Ans. Well that I could not know, for I don't know how that is 
applied. 

Int. 13. Have you ever been engaged in the manufacture of 
Stedman's cloth ? 

Ans. No, sir." 
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Extract from Argument- of Judge Advocate. 

u And the worthless character and quality of this Stedman emery 
cloth is shown hy the letter of Mr. Tower, of the New York house 
of the accused, to Smith Brothers & Co., of Boston, dated 26th of 
December, 1833. You remember that this witness was called to 
testify to the excellent quality of this cloth, and actually swore, in 
reply to question 16, ' State in what esteem the article is held in the 
market and among consumers ?' 

Arts. * I believe it to be regarded as of excellent quality/ " 

You also remember the remarkable testimony given by B. G. 
Smith in regard to the quality of this cloth. 

Gro88-Int. 98. " In answer to Question 14, you say that you 
furnished the Stedman emery cloth on open purchase, because you 
believed it to be of the best quality, fully equal to the Sibley. Are 
you still of that opinion?" 

Ans. "lam." 

Cross-Int. 99. " Have you heard nothing from persons in whom 
you have confidence, that would be likely to shake your opinion in 
regard to the quality of the Stedman cloth ? " 

Ans. " I have heard nothing to shake my confidence, but 
strengthen it." 

Every one present noticed the consternation of the witness when 
this letter from J. J. Tower was placed in his hands, and he was 
compelled to identify it as the original letter received by him. 

Remembering that it comes from the confidential agent of Smith 
Brothers & Co., let me read to you this letter, which the witness 
swears not only did not shake his confidence, but actually strengthened 
it in the excellent quality of this Stedman emery cloth. 

"New York, Dec. 26, 1863. 
" Messrs. Smith Brothers & Co., Boston — 

** Gentlemen ': — * * * We send you to-day or on Monday 
next, in a case of assorted merchandise, samples of emery cloth, to 
which we ask your very particular attention. 

" Mr. Foster, when in Washington, secured for S. R. Elvans the 
sale of Stedman's (our) cloth for the use of the Washington Arsenal : 
the demand is for from twenty to forty reams per month. We were 
about shipping two reams of the twenty for which we had an order, 
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when on examination it proved to be of .very inferior quality. They 
have had Baeder's at the Arsenal, and unless ours is as good, it will 
be rejected. 

" The samples we send you are one of the samples of the Stedman 
cloth just sent us, and which appears well — a sample of that lately 
received and which we had almost shipped to Elvans ; it is wretch- 
edly inferior, slimsy, poorly covered and' light, had it escaped us, it 
would undoubtedly have killed Stedman's cloth for the Arsenal. 
Al so find a sample of Baeder's taken from a quarter ream we 
bought of them. It is certainly far superior to either of the other 
samples in general appearance, evenness, firmness, texture of the 
cloth itself, &c. ; don't let Stedman fill our orders with more like it. 

"Very respectfully. 
(Signed) J. J. TOWER." • 

Int. 105. *• That letter from Mr. Tower, you say, did not shake 
your confidence in the Stedman cloth, or alter your opinion cf it ?'' 
Ans. " It did not, sir." 

This is the witness of whem it was boastingly said in the 
defence, " This man knows whereof he speaks." We confess we 
were amazed at his unbounded assurance, and we could not help 
asking ourselves the question, Is not this man 1 insane ? 

The above letter proves that the New York house of Smith 
Brothers <fe Co., upon a discovery that part of "one lot" 
of cloth was inferior, immediately stopped its delivery to a 
customer ; there was nothing in such caution to maintain a high 
quality ofcloth } il to shake confidence " in it. 

That " the consternation of the witness " noticed by u every 
one," was noticed by " every one " for the first time in the 
argument of the Judge Advocate. He then produced conster- 
nation in words, the letter produced no consternation in fact. 
Such material is available in argument when not found in 
testimony. 

Farther quotation from the answers of Mr. Smith Upon the 
matter, will relieve him from a suspicion of insanity. 

Fifty-Second Day. B. G. Smith witness. 

ha. 99. Have you heard nothing frotn persons in whom you 
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have confidence that would be likely to shake your opinion in 
regard to the quality of the Stedman cloth ? 

An*. I have heard nothing to shake my confidence, but 
strengthen it. Quite recently it has been undergoing a severe 
test — the two cloths — and I fully believe there is no better 
cloth in the country. It has been tested in this way, — a sheet 
has been put across a sharp edge and the rough surface run 
across it, and it has been found to stand the test far better than 
Sibley's. 

And after reading the letter to J. J. Tower, on p. 1997 of 
the record, he made the following explanation : 

" With regard to the cloth, this lot was returned to us, — the 
only lot, I think, during the time we were connected with the 
manufacture. It was sent to Mr. Stedman, and he re-assorted 
it and made it entirely satisfactory. The reason he alleged for 
the cloth's being so was, he got hold of a poor lot of glue, the 
only time during his manufacture." 

Extract from argument of Judge Advocate, p. 55. 

(25.) The great inferiority of the. Stedman emery cloth, in com- 
parison with that he was bound to deliver, is too abundantly proven 
to make it necessary to say another word in regard to it ; for all the 
witnesses entitled to belief who testify to its quality, swear positively as 
to its bad character. The fact of its use by several large establish- 
mepts, such as the Novelty Works, Springfield Armory, and others, is 
no evidence that it is not inferior to the article the accused was bound 
to deliver. The fact that he succeeded in getting it introduced into 
these shops, in itself amounts to nothing. There are many ways in 
which inferior articles are managed to be brought into use, which 
are well known to those who practise them. In many of the large 
establishments, the selection of such articles as that in question, is 
left to the foreman or head of the shop, and it is only necessary in 
some way to ipfluence him, in order to secure the use of the article, and 
this is often very easily managed. 

The statement that all the witnesses entitled to belief who testify 
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to its quality, swear positively as to its bad character, is not 
true. 

. Mr. Burr, government witness, does not; Mr. Lovett, upon 
information from dealers, believed it " equal to anything made ; " 
and Mr. Tower, placed on record at length, evidence of its 
superior quality ; especially that Foster & Tower had at present 
orders for 450 reams of Stedman cloth for the Brooklyn yard. 

The imputation, therefore, is upon these gentlemen that they 
are not entitled to belief. This is followed by imputations of 
dishonesty in the foremen of the Springfield Arsenal, and the 
Novelty Works, ( and by inference, of many other establish- 
ments, named by Mr. Tower,) as having been induced, to 
purchase the article in some dishonest way. 

The idea of these establishments being thus made to use 
constantly an inferior article is, to a business man, simply 
absurd. 
. Wholesale imputation of parties continues, page 56. 

There were too many of the employees of the yard in the interest 
of the accused, to give him any apprehension that the article would 
be rejected, notwithstanding it bore upon its face the evidence that 
it was not what was contracted for. 

This assertion is not only without evidence upon the record 
to sustain it; but the attempt even to show collusion was 
attempted only as to two parties. The expression of suspicion 
of one of these parties was set aside by the Court, as not to 
be regarded as evidence. The material sought to be gathered 
against Mr. Merriam, will be considered under another specifi- 
cation, in which it is aggregated by the Judge Advocate. 

The Judge Advocate says, page 57, — 

(26.) Did not Merriam receive from the accused Revely tin for 
Banca, at a loss to the government of over six cents per pound, and 
certify to a falsehood in that case, and approve the bill to enable the 
accused to get the money ? And was he not perfectly reliable for a 



56 

repetition of the fraud in the case of this emery cloth? You have the 
proof before you, in the bill presented for this very delivery of emery 
cloth, that Merriam did repeat it by certifying to this delivery as being 
according to contract, which he knew as false. Let me read to you 
his certificate to the bill for the emery cloth under this contract. 

" Having fully examined the articles above charged we certify that 
they are of good quality and conformable to contract dated July 30th, 
1863. 

(Signed,) M. H. MERRIAM and others." 

•' And others " in this connection are placed instead of Gr, 
Kimball, Acting Master; and W. Hichborn, Master Joiner, 
whose signatures preceded Mr. MerrianVs. 

Capt. Kimball was the commissioned general inspector. He 
approved the bill. Yet so far from aspersions by the Judge 
Advocate upon his character and integrity, or upon Mr. Hich- 
bom, the names of these inspecting officers are by him suppressed. 

This course is pursued throughout his argument ; from which 
it does not appear that the names of Captains Kimball and 
Lapham, Naval Constructor Hanscomb, Messrs. Little, Gardner 
and Hichborn, appear at all upon the vouchers produced against 
Smith Brothers & Co. in approval of the merchandise. 

Extract from record : 

Fiftieth Day. The order of Commandant J. B. Montgomery, to G. 
Kimball, dated January 7, 1863, was placed in evidence by the 
defence. It was as follows: 

SlV, — YOU WILL EXAMINE ALL CONTRACT BILLS IN ADDITION TO 
THOSE FOB ARTICLES OBTAINED AT OPEN PURCHASE. 

Respectfully, your ob'dt serv't, 

* J. B. MONTGOMERY, Commandant. 
Acting Master, GEO. KIMBALL, U. S. Navy Yard, Boston. 

With reference to the certificates of Mr. Merriam that the 
tin and cloth were " conformable " to contract, it may be rightly 
claimed, as before, that the word "conformable" does not 
imply the exact, precise agreement inexorably demanded in 
argument by the Judge Advocate. Its definition is, "like, 
resembling, suitable, consistent." 
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(27.) Extract from argument of the Judge Advocate : 

But for the vigilance of young Mr. Dunham, who happened to see 
some of this Stedman's cloth in Sis son's department, and knew that 
it was not according to contract, the fraud would, in all probability, 
have escaped detection. 

The Judge Advocate furnishes evidence that Mr. Smith was not 
in collusion with Mr. Dunham to wrong the Government. 

Why this vigilance was not exercised farther to restrain the 
approval of the General Inspector, the Commandant and the 
Naval Storekeeper; or to detect some other of the many frauds 
charged in argument by the Judge Advocate, does not appear. 

There is conclusive evidence that the naval officer, Kimball,, 
who approved the bill for emery cloth and hardware, was 
unfriendly to Smith Brothers & Co. 

Eighteenth Day. E. L. Norton, witness. 

Cross-lint. 20. Was he, (Kimball) or not, friendly to Mr. 
Smith, the Respondent, if you know ? 

Am. I believe that he was not. 

Cross-Bit. 21. Was he, or not, unfriendly to Mr. Smith? 

Ans. Judging from conversation with him, I should judge 
that he was unfriendly. 

Farther evidence of his unfriendliness is published in the 
Senate Report, pp. 200-202, containing some of his correspon- 
dence. Yet the name of this officer, is carefully suppressed in 
the argument of the Judge Advocate. 



(28.) The Judge Advocate continues as follows : 

He (young Mr. Dunham) at once notified the accused, through 
Dunneis, that this was not the cloth he was bound to deliver; and, 
notwithstanding this notification, he paid no attention to it ; did not 
offer to exchange it, as he has so often told you he had agreed to do 
in all cases where articles were unsatisfactory ; and evidently 
expected that his friend Merriam would use it up, as he has already 
8 
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done other inferior articles which had been delivered by him. What 
stronger evidence of guilty intent can yoa have than this, that when 
the deception is discovered and brought home to him, he refused to 
exchange the article for that which he was bound to deliver? Why 
did he not at once send for this, and replace it with Sibley's ? 

The fact as to this notification is explained in the testimony 
of Mr. Dunnels. 

Mr. Smith presumed, from the special order that was given 
concerning emery cloth, that the lots had been transposed, and 
left tho adjustment of the mistake, if any, to Mr. Dunnels, as all 
such details were left to him in the business for the yard. 

Had a fraud been detected, as the Judge Advocate asserts, 
would not Smith Brothers & Co. have taken good care to 
remedy the proof thereof? 

Extract from record. Forty-Fifth Day. JE: P. Dunnels 
witness. 

Cross-Int. 1. When was the conversation with Mr. Dunham, 
to which you have referred in your cross-examination ? 

Ans. I cannot tell for a certainty, but should think last winter. 

Cross-Bit. 2. Did you report it to Mr. Smith ? 

Ans. I did. 

Cross-Int. 3. State what you told Mr. Smith, if you 
remember. 

Ans. I told him that Mr. Charles Dunham said that some of 
the emery cloth, delivered under Bureau of Yards and Docks, 
was of Stedman's manufacture. 

Cross-Lit. 4. What was his reply ? 

Ans. Mr. Smith said that he saw ten reams down in the 
cellar, of Sibley's cloth, which he wished to be applied to that 
contract last July, and which must have been delivered; that 
he gave orders to that effect ; that there must be some mistake. 
I think those were about the words. 

Cross-Bu. 5. Did you suggest to him how a mistake might 
arise ? 
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Arts. 1 told him, if I remember correctly, that the mistake 
might have occurred this way : that we delivered some emery 
cloth about that time under another Bureau or open purchase 
of Stedman's cloth, and in some way or other it had been mixed 
up in the storehouse. 



(29.) Extract from argument of Judge Advocate : 

But there is one remark made by the accused in regard to it, the 
significance of which cannot fail to deeply impress all who know any- 
thing of the manner in which these contractors manage to take advan- 
tage of the Government. He says, " It is a point of goodness to 
which merchants do not attain under the moon, unless they are 
moonstruck, to buy goods for $33£ a ream, for the express purpose 
of selling them again at $20 a ream." He means, as we suppose, 
that the man who commits the act of folly of selling his goods to the 
Government for less than they cost him, must either have arrived at 
an exalted state of goodness, which, he says, merchants never attain, 
or else be moon-struck. It was an unfortunate expression of his 
opinion, if he really entertained it, for according to his own showing, 
he has been acting upon it ever since he became a contractor. He 
has published to the world the declaration that he could not have 
become a contractor unless he committed this act of folly,, which he 
thinks it now suits his convenience to expose. There is not a contract 
in any class awarded to him which does not contain the evidence of his 
being " moon-struck." In the contracts before you, you find him 
contracting for articles at 10 cents which cost him from ten to twenty 
times that amount, and he has publicly admitted that he has sold to 
the Government pig iron for §1.00 per ton, which cost him $25.00. 

In the above passage, the Judge Advocate quotes from the 
absurdities of the old contract system; absurdities resulting 
from the system itself; the reform of which system Mr. Smith's 
efforts aided to accomplish — comparing them to a case to 
which they have no reference. 

The statement that "there is not a contract in any class 
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awarded to " Smith Bros. & Co., that does not contain prices at 
less than the articles cost, or than their value, is not true. 

No contract awarded to the house since the joint resolution 
of March 3, 1863, contains prices less than the estimated value 
of the article. Fictitious bidding (so called) ceased when that 
law, reformatory of the old system, was passed. 

The pig iron and the files were under the old contract system, 
farther allusion to which will be made in reply to the Judge 
Advocate upon the Seventh Specification. 

Third Specification. 

HABDWABE. 

In the Third Specification of this charge of fraud, it is alleged, 
that on or about the 28th of August, 1863, at the Charlestown Navy 
Yard, the accused, then and there being a contractor and contracting 
to furnish supplies for the use of the Navy of the United States, 
and having with one Benjamin G. Smith contracted, on the 30th of 
July, 1863, with the Chief of the Bureau of Yards and Docks, of the 
Navy Department, to deliver within the Navy Yard, Boston, certain 
articles therein enumerated, furnished and delivered at the Navy 
Yard, Boston, the articles of hardware, &c, therein specified, and 
being part of the articles embraced in class No. 17, hardware, of the 
schedule annexed to said contract, said articles being of an inferior 
quality and value, and afterwards, to wit : on or about the 4th day 
of January, 1864, the said accused, with the said Benjamin G. Smith, 
under the name and style of Smith Brothers & Co., fraudulently 
charged the United States, for said enumerated articles, the prices 
agreed upon in said contract for like articles of the very best quality, 
and presentel a bill for the same, and received payment therefor. 

(30.) The Judge Advocate opens the argument, with ' the fol- 
lowing assertions : 

The contract is in evidence, and shows that the accused contracted 
to deliver these articles of the very best quality, at the prices therein 
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stipulated. The proof of the delivery of the articles mentioned in ; 

the specification, is made by the clerks and employees in the office of / 

the naval storekeeper, George H. Burr, Francis Sisson, and John H. / 

Beck, who swear to the delivery of those articles under the contract 
in question. Their testimony is positive, and the accused has not 
attempted to prove that they were not delivered by him under that 
contract. 

The statement that the accused contracted to deliver these 
articles of the very best quality, is answered thus by the coun- 
sel for the defence : 

" The Government claims thai they shall be of the best quality, 
sample or no. The contractor claims that the reference to the sample 
qualifies the words of the contract and that if the articles delivered 
are as good as the sample there is no breach of the contract. 

Contractors are referred to samples for their guidance. Of 
many articles, there were no samples ; but of others the samples 
were of second or third quality. The government sample of 
shovel stamped u Horton " was admitted by all witnesses to be 
of third quality ; and the shovels -supplied by Smith Brothers & 
Co., were equally as good, according to all the testimony. 



(31.) The second statement is not sustained by the record : 

The testimony t)f these untncsses is not positive t as to the 
delivery of the articles in the specification. 

Tenth day. F. Sisson, witness for Government. 

Did you at any time subsequent to the reception of these 
goods, assist in identifying them for the purposes of this trial? 

Ans. I did not. 

Int. If exhibited to you at present, would you be able to 
identify ? If so, in what manner ? 

Ans. I don't know as I could identify them here. I could 
identify those in the store, that were received at that time. 



\ 
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\ All Mr. Sisson could say of the articles was that " they 

^ looked " like the articles received. 

\ Mr. Beck, witness for Government, could identify only one 

of the three articles shown him by the Judge Advocate, viz. : 
the lanterns, which he afterwards asserted belonged to Smith 
Bros. & Co., having never passed inspection. 
Fifty-first day. J. H. Beck, witness. 

Int. State how many of the articles of hardware exhibited 
here by Mr. Veeder are identified by your mark ? 

Ans. Poub only — I saw yesterday afternoon, globe lantern, 
hand lantern, scrubbing brush, and another brush I don't know 
the name of. 

None of these articles were in the case; and it was after- 
wards proved that the cooper's hammer produced in Court 
was not delivered by Smith Bros. & Co. under their contract. 
. Mr. Beck testified, fifty-first day, that Veeder had been in the 
store full a week, before he called upon him to mark the articles. 

(32.) The Judge Advocate, concerning the quality of the 
hardware, says : 

Even the witnesses for the accused are forced to admit, that many 
of the articles which they call " good," are not of first quality, but 
are cheap articles, some of which sell for only half as much as first 
quality goods. 

This statement is entirely contrary * to the record; as reference 
to the tabular statement of the testimony given in the argument 
for defence, will prove. 

The government sample of shovel, as proved, is of third 
quality. Beside the shovels, the witnesses admitted but six 
articles to be of inferior, second or third quality. No witness 
for defence admitted the articles to be " cheap " articles, or used 
the word " cheap." The only warrant for his assertion li some 
of which sell for only half as much as first quality goods" is the 
following from the testimony of Mr. Lovett : 
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Four Manure Forks. I call them all very good. I qualify it in 
that way, instead of " first-rate," because there are forks that sell for 
twice as much. These are as good as we ordinarily sell in our year's 
transactions. 

(33.) Extract from argument of Judge Advocate : 

The inferior quality and value of these articles has been fully 
shown by the testimony of Joseph Lovett, master cooper, John P. 
Veeder, Francis Sisson, Avery Wellington, hardware merchant, 
William Hichborn, master joiner, Charles T. Horr, turner, Otis Little, 
master mason, and others. 

Mr. Hichborn (witness for Government) did not testify to the 
inferiority of one article among those produced in Court. The 
only article upon which h<& pronounced judgment was turning 
chisels, which he said were of " good " sizes j of the size of 
which a " very large proportion " are used. 

Chas. F. Horr, the turner, (witness for the Government,) 
testified only as to turning chisels, which, after examination, he 
pronounced to be of u very good " quality. 

Otis Little (witness for the Government,) pronounced judg- 
ment only upon the rakes, which he said were not of the size 
he used, but that he had exchanged them with Smith Brothers 
& Co. when it was necessary j and upon the hoe, which he said 
was u like the hoe that we use ; wo had a very good hoe." He 
said that the hammer which Veeder produced as a sample 
mason's hammer, was not a mason's hammer. 

He testified as to the readiness of Smith Brothers tif Co. to 
exchange goods at all times as desired, and that he had obtained 
articles of them better in his judgment than the Government samples. 

He said, "I recollect of carrying them (the brushes) to Mr. 
Smith afterwards, and telling him I did not know but what I had 
gone rather farther than I ought to, and got a better article 
than I ought to have got. He said it did not make any differ- 
ence, that if ] was suited he was — something like that. 



\ 
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Int. When Mr. Smith told you in reference to the brushes 
you had made, that if you were satisfied he was, did he add that 
they wanted everything entirely satisfactory f 

Ans. I don't know about that time, but he has told me so a 
great many times. 

Messrs. Billings, Hichborn, Sisson, Lovett and Merriam, 
testified as to the understanding with Smith Brothers & Co. to 
-exchange any unsatisfactory articles. 

Mr. Lovett pronounced only upon the coopers' hammer, 
which, according to his testimony, Smith Brothers & Co. did 
not furnish under their contract, and upon the dividers which 
he did not say were inferior, but not made for cooper's use. 



(34.) Quotation from the Judge Advocate : 

If that testimony had been heard by a follower of Mahomet, would 
it not have degraded us in his estimation? His Prophet inculcated a 
noble fairness and sincerity in dealing. " O merchants," he would 
say, '* falsehood and deception are apt to prevail in traffic/' " but 
God is incensed by deceit." " He who sells a defective thing, con- 
cealing its defect, will provoke the anger of God and the curse of the 
angels." 

Its in aptness is apparent. Revely tin branded to the length 
of one foot on every pig, ineffaceably ; emery cloth having the 
name of the maker in large type upon each quire ; shovels, hoes, 
etc., open and exposed, would not incur the "curse of the 
angels" for defects concealed. 

The argument for fraud in the hardware having no foundation 
in the testimony bearing directly upon the charge, appeal wets made 
to the Court to inpeb a criminal intent, from the interpretation of 
the private letters as to pig iron and hack saws, which has 
been previously shown to be a perversion and misstatement 
of their meaning. 
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Fourth Specification. 

The essential averments of the Fourth Specification of the first 
charge are that W. F. Smith, the accused, " did, by making false and 
fraudulent representations to one William Henshaw, agent for Town- 
send & Co., induce the said William Henshaw, agent, to refrain 
from bidding a lower price than the bid of the said firm of Smith 
Brothers & Co., for the delivery of the iron advertised for, or a por- 
tion of the same, and purchase the amount from said Townsend & 
Co., at $55 per ton, for delivery under an award made to Smith 
Brothers & Co. at $61 74 per ton." 

(36.) The Judge Advocate proceeds : 

It is not denied that we have fully established the writing and 
sending the letter containing the words claimed by the prosecution 
as being false, and as resulting in a fraud, and of the receipt of said 
letter by William Henshaw, agent, &c., nor that Messrs. Townsend & 
Go. were induced to refrain from bidding a lower price than Smith 
Brothers A Co. ; nay, more, — that Townsend & Co. bid a higher 
price, — a circumstance to which the attention of the Court will be 
more particularly called as we proceed in the argument. 

The adroit change of the averment in the specification, main* 
tained throughout his argument by the Judge Advocate, viz. : 
that " Townsend Sf Co. were induced/' &c, instead of William 
Henshaw, as alleged, is first to be noticed. To sustain this per- 
version, he is obliged to " paraphrase " a letter to Henshaw by 
altering its address to Townsend & Co., as will be hereinafter 
more fully exposed. 

It is denied that Townsend <fe Co. were induced to refrain 
from bidding a lower price than Smith Brothers & Co* ; and 
there is no proof on record of any such inducement. The 
evidence is directly to the contrary, viz. : that Townsend & Co. 
would have charged not less than $62 50 per ton had they 
delivered the iron themselves, taking risks of freights, insur- 
ance, &c, and that Smith Brothers & Co. in their desire to 
show that government did not lose by their part as commission 
9 
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merchants, voluntarily yielded seventy-six cents per ton from the 
margin allowed them by Townsend & Co., selling the iron at 
$61.74 instead of $62.50; by which Government saved $570. 

Although it would seem* that this charge is fully disposed of 
in five pages of the argument for defence, yet as the Judge 
Advocate devotes nineteen pages to a "paraphrase," (his own 
word,) of the letter of Mr. F. W. Smith, to what he " may 
infer that they reasoned," to what he " cannot except inferen- 
tially, know positively," and finally to conclusions which he 
claims arc thus " logically shown/' we append a few statements 
to show the .perversion of fact and the sophistry in reasoning 
which pervade the argument. 

(36.) The specification alleges that " false representations " 
were made to William Henshaw in the following letter : 

" Boston, Sept. 18, 1863. 

W. HEN8HAW, 

42 Pine Street, New York : 
Dear Sir: — Mr. Cutler writes you to-night the result of our ' 
conference upon the subject of the advertisement. We think that if 
two holders of 750 tons each, the one sterling and the other a grade 
cheaper, say by $10 per ton, place their refusals in our hands for offer 
of the iron, — no other parties [underscored in the original,] will 
stand an equal chance with us. This for many reasons not readily 
explained by correspondence. As Mr. Cutler probably mentions, the 
writer (F. W. Smith) hopes to leave for New York by Monday 
evening's boat, to meet you at your office on Tuesday A. M., for 
further interchange of judgment on the matter. 

We remain yours, most resp'y, 

SMITH BROS. & CO." 

The interpretation originally made by the prosecution of 
this letter, was developed by their witness, Commo. Missroon 
Inspector of Ordnance. No attempt was made to establish 
11 false representations" in the letter by any other witness, save 
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Mr. Henshaw himself, who denied any such representations to 
him by Mr. Smith. 

Twentieth day. Extract from record. J. S. Missroon, 
witness. 

Int. 5. u Would a representation made by a party previous 
to the bidding to the holders of sterling iron, that if they put 
their refusals into the hands of the first party, no other parties 
would stand an equal chance with them, be true or false ? Did 
or did not the chance of success on the part of all the bidders 
depend on the price bid ? 

Am. " It would be absolutely untrue to say that any party 
would have any advantage in the opening of bids in the 
Ordnance office, and such statement I think would be wilfully 
false. The chance of success depended entirely upon the price 
bid — the lowest price bid, I will continue to elucidate by 
stating, if the Court wish -it, the process. I will here say that 
the process of receiving bids, as required by the advertisement, 
was, that sealed proposals should be rendered to the Navy 
agent until eleven o'clock on the day specified for opening the 
bids, and those bids were opened at twelve o'clock of the 
same day in the Ordnance office, by myself, who broke the 
seals in the presence of such bidders as were there. * * 

The specification did not set forth (as the Respondent had a 
legal right to claim) what were the "false representations " made 
to William Henshaw. The defence was therefore entirely 
ignorant of their nature or character, until the above question 
to .Commodore Missroon disclosed that a false interpretation 
had been made by him, of the letter to Henshaw. 

Counsel for defence, in cross-examination of the witness, 
called attention to the fact that the advertisement for this Iron 
called for " two lots of gray or mottled pig iron of 750 tons 
each " — that is, the iron must be had in lots of uniform grade, 
amounting to 750 tons. 

It was only after a protracted cross-examination that Com. 
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Missroon was brought to acknowledge, that by the terms of the 
advertisement, the chance of success depended upon the quantity 
offered as well as the price bid. 

Cross-Lit. 7. If I had bid for 400 tons of gray or mottled 
charcoal iron, you would not have accepted that bid, wonld 
you ? 

Ans. I could not have done so under the terms of the 
advertisement. 

Cross-lkt. 8. Now, if there had been but two lots of gray 
or mottled iron in the country, of 750 tons each, no matter 
whether you knew it or not, — but if that had been the fact, 
and I had been authorized by the owners of those two lots to 
bid, and nobody else, for them, nobody could have competed 
with me, could they, for the gray or mottled charcoal iron of 
750 tons in a lot ? 

Ans. My reply is, that I only could have accepted bids for 
750 tons under the terms of the advertisement. 

Cross-Int. 9. If nobody had it so that they could bid but 
myself, then nobody could compete with me, could they ? 

Ans. I presume not. 

At length this answer was obtained. — 

Cross-Int. 23. If the party did control the quantity, would it 
not be true that he would have advantage over anybody else who did 
not control the quantity ? 

Ans. Yes. 

That a member of the Court apprehended the true explana- 
tion thus developed, is apparent by the following : 

Twenty-first day. — Int. by the Court. When you say that thG 
statement of the accused having relation to the holders of iron 
is false, do you mean the Court to understand it as being in 
©very way, absolutely and entirely false ; or so far as it relates 
to any effect upon the officer receiving, filing and accepting 
bids, or in some other way or extent ? 

Ans. I meant to say that it was false only as regards myself as 
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the Ordnance officer for opening ike bids. I have no way of 
knowing, and cannot judge of others. * * * 

William Henshaw, Agent of Townsend & Co. to whom it is 
charged, the false representations were made, was called as a 
witness by the prosecution, but he expressly negatives the 
making of any representations to induce him to refrtfin. Thus : 

Cross-Int. 28. Did Franklin W. Smith, by making false and 
fraudulent representations to you, as agent of Townsend & Co., 
induce you to refrain from bidding a lower price than the bid of 
Smith Brothers & Co., for the delivery of this iron ? 

Ans. He did not make any false representations to me, for the 
simple reason that George Townsend and he negotiated the sale. As 
soon as Mr. Smith appeared in the office, I allowed them to conclude 
the thing. 

Cross-Int. 29. Did he make any representations of any kind what- 
ever, to you or to Mr. Townsend, so far as you know, to induce them 
to refrain from bidding a ' lower price than the price of Smith 
Brothers & Co. ? 

Ans. I do not know that he did. 

Cross-Int. 30. Did he to you ? 

Ans. No, sir. 

These answers dispose of the case. How can the Court say 
in the face of such explicit answers by the government's own 
witness that that witness was induced to refrain from bidding 
by the representations, true or false, of the accused ? 



(36.) The only possible resource remaining for the prosecu- 
tion by which to argue false representations is, that such was 
the supply of iron in the market that the holders of " two lots 
of iron of 750 tons " would not control the bid. 

The Judge Advocate assumes as follows : 

For it is not a supposable case, that so small an amount of char- 
coal iron coujd, at any time, have been difficult to procure in the 
American markets, or that there were not a hundred firms who could 



70 

have delivered either or both lots of iron, with five days' notice, at 
the market price. 

What he says was " not a supposable case," was proved to be 
a fact. If there were " a hundred firms" controlling that quan- 
tity of charcoal iron, of quality required, who could have deliv- 
ered it with "five day's notice," where were the bids? The 
" Paine " lot of sterling iron which had been sold three years 
previous to Messrs. Brown & Ives for speculative purposes, at 
$40 per ton/was the only other lot offered: and inasmuch as it 
would not supply " two lots of 750 tons each," by " the terms 
of the advertisement," it was made true that no other parties could 
compete with Smith Brothers Sf Co. on one lot of 750 tons. 

The iron trade of the country is aware of the correctness of 
this statement. There are but two or three furnaces in the 
country, producing iron of the refined quality required by this 
advertisement; and these were, (like all iron companies), either 
under contract for their production, or out of blast, except the 
Sterling Company. (Townsend & Co.) 

Proof of this is in the record, from Mr. Cutler, the broker, 
who went to New York to investigate the market for Smith 
Brothers & Co. — thus 

Fifty-Ninth Day. Lit. 3. State whether you were employed 
by Smith Brothers & Co. to go to New York for any purpose, 
in September, 1863? 

Ans. I was. 

Int. 4. State the purpose and result of your investigation. 

Ans. I went to look for a lot of pig iron — charcoal pig- 
iron, and the result was, I found a number of hundred tons 
there in the market, and returned home. 

Int. 5. State the quantity of iron, charcoal pig-iron, which 
you found in market at that time ? 

Ans. I think there were less than five hundred tons at that 
time. 
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ha. 6. State if you found in the hands of any one party, a 
lot as large as 750 tons ? 

Ans. I did. 

ha. 7. Whose? 

Ans. The Sterling Iron Company. 

ha. 8. Who represented the Sterling Iron Company ? 

Ans. Townsend A Co. George Townsend, I think, was the 
man I saw. 

ha. 9. State the price at which they held the iron ? 

Ans. Sixty dollars a ton. 

ha. 10. Does that include freights to Boston ? 

Ans. No, sir. 

ha. 11. Were there any other parties who held that 
quantity of iron, so far as yon know ? 

Ans. There were no others at that time. 

The letter itself which has been debated, when fairly consid- 
ered, suggests no such inference, as that it had anything to do 
with the opening of the bids by Commodore Missroon. What 
had Mr. Cutler to do icith — what could he know about, any 
such advantages to Smith Brothers & Co. Yet he was the 
party — (the broker who had been investigating the market,) — 
to write to Mr Henshaw upon the advertisement, concurrently 
with Smith Brothers & Co. 



We proceed to other " inferences " of the Judge Advocate : 

(37.) It is, perhaps, immaterial to the case to in A uire why this firm 
did not confine their sales to to government goods which came within 
their business ; for it is quite manifest, that if the government buys 
from a party who does not own or deal in the articles wanted, it 
must pay an additional price : and in this case, if we rely on the 
calculation made by the defence/ there was realized, within a fraction 
of two dollars per ton profit, or $1500 paid to them as brokers or 
go-betweens. It would furnish a good chapter for the accused in his 



72 

next pamphlet, advising the government how to make contracts and 
save money, to enlarge on the losses to government through the 
middle men, in like cases. 

The supposition and conclusion, as above, are both erroneous. 
Smith Bros. & Go. had for two years devoted such capital and 
enterprise to the iron business, that they were first hands, in 
that they bought, and sold pig and bar iron to other parties 
than government, as their books in evidence do show. They 
Were, therefore, in legitimate position to act as commission 
merchants for parties in New York. 

Their position as " middle men " is misstated as involving a 
loss to government. So far was this from the fact, that 
government saved 76 cents per ton on the iron, below Towns- 
end's price, according to evidence. 

The Judge Advocate forgets that in the sale of the iron 
through Messrs. Bussing, Crocker & Co., and Mr. Paine, which 
he does not denounce as fraudulent through " middle men ? — 
there were two "middle men;" whereas, in the case of the 
Townsend sale, there was but one, viz. ; Smith Brothers & Co. 

This lot of iron belonged originally to Brown & Ives in 
Providence. They placed it with Bussing, Crocker & Co. of 
New York, (first middle men) for sale; while the bid, shipment, 
Ac. were through Mr. Paine, in Boston, — second middle man. 

Why did not Brown & Ives, and afterwards Bussing, Crocker 
& Co., offer it direct ? 

Plainly because they desired a party resident in Boston to bid, to 
attend the opening of bids, receive the orders, direct shipments, 
attend inspections, report complaints, obtain vouchers, correspond 
as to settlement, Ac, &c. 

Such is the legitimate part of middle men, or commission 
merchants, — an indispensable and important class in mer- 
cantile communities throughout the world. 

Such " middle men" Messrs. Townsend and Co. availed 
themselves of in Smith Brothers & Co. Sunh wara th« service* 
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rendered by them, for which they received a commission of 3j 
percent; assuming, for this remuneration, all risk of advance in 
freight during the fall and winter, and also assuming the risk of 
the advance of iron in case they lost a cargo. 

Testimony of William Henshaw confirming the above : 

Twentieth Day. 

Int. 15. What was the condition of the market in reference 
to charcoal iron at the time these bids were made ? 

Ans. The market was exceedingly bare of charcoal iron of 
good quality, and the prices ruling higher than we sold it at. 

fat. 23. Did, or did not, freights advance very rapidly after 
November, 1863 ? 

Ans. Yes, sir. 

Int. 24. If they had lost a cargo of this iron, at what price 
could they have replaced it at any time after the middle of 
November, 1863? 

Ans. From 70 to 75 dollars per ton. 

fat. 25. I wish to ask you this question — whether these two 
elements of rise iu price and rise in freights were fair elements 
to take into consideration, in making the price to government ? 

Ans. The market was certainly very unsettled at that time, 
and it was a great risk for any middle party to take. 

Int. 26. Did not the Smiths sell this iron at 76 cents less than 
the lowest price at which Townsend & Co. would have furnished 
to the government ? 

Ans. Townsend & Go. would not have taken less than 
$62.50 for it delivered in the yard. 

fat. 27. Do you remember a conversation between P. W. 
Smith and Mr. Townsend in reference to Mr. Smith's desiring 
to sell to the government, at a little less price than Townsend 
& Go. would sell it ? 

Ans. I believe they had a conversation to that effect; but I 
could not say positively whether they did or not. I should 
judge so from the tenor of the contract that was put in. 

The open manner in which, according to the evidence, Mr. 
10 
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Smith showed Commodore Missroon the contract of Townsend 
* & Co. with Smith Bros. & Co. upon the day of his opening the 
bids, indicates their consciousness of rectitude in the trans- 
action. 

Upon the above statement of facts, the only course for the 
prosecution was to " paraphrase " the letter, and " infer " the 
reasoning of Townsend & Co. 

(38.) "We may infer that they reasoned as follows: If^we 
hid direct for this iron, and the statement of Smith Brothers 6V 
Co. is true, — that if the holders of two lots of 750 tons place the 
refusal in their hands, no other parties would stand an equal chance 
with that firm, — some other party, possessing the necessary amount 
of iron, may put, and doubtless would, by their arguments, be 
induced to put their iron in the hands of Smith Bros. & Co., which 
firm would get the award, and wc would fail to make a sale. If, on 
the other hand, we can agree with Smith Bros. & Co. upon a price 
for the iron, we had better make an arrangement with them ; for 
they would not make such an assertion unless they had good reasons 
for so doing." 

The natural motive to be inferred, ( if any " inference " is 
allowable,) of Townsend & Co. for employing Smith Bros. & 
Co. as commission merchants, is the same as that for which 
Bussing, Crocker & Co. and W. R. Paine were employed, to 
sell the iron of Brown & Ives. 

It is evident that Townsend & Co. were aware of the fact, 
that the sterling iron held by Brown & Ives, and their own 
stock, was all the iron in the country, that would meet the 
terms of the advertisement. The bids received by Commodore 
Missroon proved this assertion. They had no reason to fear 
other parties. 

(39.) Extract from argument of Judge Advocate : 

By the words usecl by Smith Bros. & Co., in the letter to Hen- 
shaw, the acoused must have meant other parties who would bid, or 
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other parties who would not bid, and it is simply ridiculous to sup- 
pose that a person of the intellect and the business ability of the 
accused would write to Henshaw, agent, that he would stand a better 
chance than a party or parties who did not bid. Stand a chance at 
what ? At the bidding, of course. Any other cocstruction resolves 
itself into nonsense. 

That the expression does not explain itself, because two lots of 
750 tons each in his hands would render his chances greater than 
others, is evident by the absurdity manifested in the following para- 
phrase of the expression, in the sense claimed by the accused : 
Messrs. Townsend & Co.: 

Gents, — If two lots of 750 tons each of charcoal iron were placed 
in pur hands, for that reason no other parties will 6tand an equal 
chance with us. This, for many reasons not readily explained by cor- 
respondence* Very respectfully, 

Smith Bbos. & Co. 

The expression " many reasons" which Smith Brothers & Co. can- 
not explain by c:rrespondence, absolutely, under his own hand, neg- 
atives the construction of the accused, that holding the two lots of 
750 tons had anything to do with his advantage over other parties in 
bidding. No power of argument; no force of reasoning, not even 
the masterly ability of the learned counsel can avoid the construction 
here given by the accused himself in this matter. 

It is difficult to find reasoning in the first passage above 
quoted, which has any bearing upon the subject. Smith Bros. 
& Co. meant as they said, that if they had two lots of 750 tons 
each, of iron, in their hands, no other parties in the country who 
would bid, would have an equal chance with them ; because the 
other parties would be obliged to offer iron in lots of less than 
750 tons each of one grade. The investigation of the market, 
by Mr. Cutler, the broker, had satisfied them of this fact. 

The Judge Advocate admits what Smith Brothers might have 
proved, that they were not aware of the lot which had been for 

* The italics of the last sentence are by the Judge Advocate, as well as the 
"paraphrase." 



76 

three years in the hands of Brown & Ives. But the existence 
of this lot did not disprove the assertion of Smith Bros. & Go. 
for no other parties did stand an equal chance with them on the 
sale of 750 tons. 

The "paraphrased " letter is submitted by the Judge Advo- 
cate in a legal argument. He substitutes "Townsend Sf Co." 
in the place of " W. Henshaw " in the original letter ; the 
charge being that the false representations were > made to W. 
Henshaw. 

This is a parallel with his suppression of signatures from 
the voucher for emery clotlj, thus : u Approved by M. H. Mer- 
riam and others/' instead of the original; thus : Approved by 
G. Kimball, Acting Master, W. Hichborn, Master Joiner, M. H. 
Merriam, Master Machinist, J. B. Montgomery, Commandant. 

Wishing for some proof of collusion between Mr. Smith 
and Mr. Merriam, he resorted to suppression of signatures. 
The first officer who approved the emery cloth (6. Kimball) 
was known to be unfriendly to Mr. Smith. He approved the 
emery cloth ; but the Judge Advocate suppressed his and two 
other names, leaving Merriam alone in his argument, as the 
responsible inspector. 

(39.) Extract from argument of the Judge Advocate : 



Did or did not Smith Brothers & Co. stand a better chance at the 
bidding than other parties ? 

The testimony adduced shows that the following bids were made, 
at the prices annexed to each : 

Townsend & Co., $62 50 

Smith Brothers & Co., , . . . . 61 74 

Wm. R. Paine 53 75 

There was awarded to the lowest bidder, Wm. R. Paine, 750 
tons, at $53 75, and 200 tons soft at same price. To Smith Brothers 
& Co. 750 tons, at $61 74. 

Here is positive proof that they, Smith Brothers & Co., did not 
stand any better chance than " other parties. " The awards were 
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honestly made, and bad the firm of Townsend & Co. bean convinced 
of this before the bidding took place, no one can reasonably doubt 
that they would hare bid sufficiently low to have had the iron, or a 
part of the same, awarded to them, and not hare put their interests in 
the hands of third parties, nor have corruptly attempted to aid tkem by 
making a bid they knew could not be accepted, whilst they sold the 
iron to the intermediate firm at a much lower price. 

If the Judge Advocate had told the whole story it would appear 
that Smith Brothers A Co. did stand a better chance than other 
parties who bid, precisely as stated by them to Mr. Henshaw, 
and for the same reasons. 

The Judge Advocate omits above to show the quantities offered 
by the respective parties ; also the bid of the Landon Iron 
Co. for 300 tons at 60 dollars per ton. 

W. R. Paine offers 1200 tons at $53.75, but could sell only 
one lot of 750 tons, and one lot of 200 tons as advertised. 
Their offer of 250 tons at $53.75, and the offer of the Landon 
Iron Co. of 300 tons at $60 00 per ton, did not stand an equal 
chance with the offer of Smith Brothers & Co. of 750 tons at 
$61.74. Thus was proved that the chance of success did not 
depend alone upon /he price bid, as sworn by Commo. Missroon, 

BUT ALSO UPON THE QUANTITY OFFERED. 

The charge upon the eminent firm of Townsend & Co ., of 
New York, that they u corruptly attempted to aid Smith Bros. 
& Co., by making a bid they knew could not be accepted/' is 
without foundation of reason or evidence. 

The bid of Townsend & Co., is dated N. Y., Sept. 28th, 1863. 
" » Smith Bros. & Co., " Boston, Sept. 30th, 1863. 

That Messrs. Townsend & Co. should have bid at $62.50, the 
original price named by them, was a reasonable and just act. 
It was a protection to them on the sale of their iron, in case by 
any accident the bid of Smith Bros. & Co. should not be 
received or accepted. 

Smith Bros. & Co., who were in another city, might be 
late with their bid ; might forget to bid ; their bid might be 
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null on account of informality, etc., etc. Therefore, Townsend 
& Co. placed their own bid independently, to guard against 
contingencies, precisely as though they had not known or seen 
Smith Bros. & Co., as would have been the cautious course of 
discreet merchants. 

This relieved Smith Bros. & Co. from the responsibility of 
preventing the sale of iron by Townsend & Co., through any 
omission or irregularity on their part. 



(40.) It was deemed necessary by the prosecution to cast 
suspicion upon Mr. Townsend because he was not found by tho 
officer to be summoned in court. The Judge Advocate states 
that, 

First, a subpoena was sent to No. 42 Pine Street, the office of the 
Sterling Iron Co. As he did not report another was sent to the same 
place. 

Mr. Townsend having retired from business, and the Sterling 
Iron Company having passed into other hands, the above 
circumstance is not remarkable. 

The Judge Advocate continues : 

It is therefore fairly inferable that he purposely avoided giving in 
testimony the reasons which were presented to him by F. W. Smith, 
of a nature that they " could not readily be explained by correspond- 
ence," in that mysterious interview. 

# # # * * * * 

Though we cannot, except inferentially, as we have already said, 
know positively what mysterious communication was made by the 
accused in his interview with George Townsend to confirm in his 
mind the false assertion in his letter, yet we know that he, Townsend, 
was convinced, for we learn by the testimony. 

The above " fair inference " submitted to the Court, that 
because Mr. Townsend could not be found by the officer that 
the reasons " not readily explained by correspondence," were 
of a nature which the accused would be unwilling to submit, 
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etc., is unwarranted, because these reasons were indicated in 
the true interpretation of the letter. Reference is made 
therein to Mr. Cutler, and to the advantage of a control of 
quantity. Evidence was' introduced to show that Mr. Cutler 
had reported to Smith Brothers the stock in market, also the 
situation of various furnaces as to contracts for their pro- 
duction. 

Mr. Cutler's full report of the condition of the market, and 
the prospect of small competition (proved true afterwards, at 
the opening of the bids,) from other furnaces, was not. readily 
explained in correspondence There was no need thus to 
explain, when the writer made an appoiutment in the same 
letter to meet in New York " for farther interchange of judg- 
ment upon the matter," on the following Tuesday. 

(41.) Extract from Judge Advocate's argument: 

The scene shifted to Boston. The memorable 30th of September, 
1863, found the dramatix persona, Franklin W. Smith, and Wm. Hen- 
shaw, agent, at the Charlestown Nary Yard ; the bids were to be 
opened ; Henshaw, in the secret of the bid of the accused, had bid 
for Townsend & Co., seventy-six cents more per ton than Smith Bros* 
& Co. He watched, with Argus eyes, for any signs of bad faith on 
the part of the accused, ready, at any moment, to tender the secret 
bid he held in his pocket ; but none were developed. Apparently, 
the accused was acting in good faith. All went smoothly. The 
denouement was reached. The seals were broken by Commodore 
Missroon, and it appeared that an intruder, W. R. Paine, represent- 
ing the very respectable firm of Bussing, Crocker & Co., had dared 
to enter the charmed circle. With what consternation must the con- 
spirators have heard that Paine had presumed to offer the iron 
required at about the market price ! 

The above suggestion of suspicion on the part of Henshaw 
toward Smith Bros. & Co., is altogether gratuitous ; unessential 
even to the suppositions of the Judge Advocate. Why Town- 
send & Co. should entrust a sale of $50,000 worth of iron to a 
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party who should be required to be watched with Argus eyes ; 
what motive for bad faith could possibly exist; indeed how 
there could be bad faith on the part of Smith Bros. <fc Co. 
toward Townsend & Co., if Smith Bros, wished to sell the 
iron, these points are not stated, and are difficult to imagine. 
What consternation either is supposable on the part of Mr. 
Henshaw, at the appearance of the offer of Brown & Ives's iron ? 
That lot of iron had not been delivered; it was yet at the 
furnace of Townsend & Co. As it was yet to be put upon the 
market, he must have expected its competition. 



(42.) Extract from argument of Judge Advocate : 

It is not inopportune here to remark that the price bid for this 
iron, by Paine, Agent for Bussing, Crocker & Co., New York, is 
positive and conclusive evidence that the market price of charcoal 
iron was not at the time more than 850 per ton, delivered free on 
shipboard at New York. The market Value of pig iron, is at all 
times, as substantially the same among dealers as the price of gold, 
and if it cost Smith Bros. $ Co. according to the calculation of the 
defence, $4.75 to ship and deliver the same, it would tave cost 
Paine, Agent, at least 83.75. This, deducted from his bid fixes the 
market value of iron in New York, at $50 per ton, as stated, about 
the date of the award. Bussing, Crocker & Co., Paine' s principals, 
had far nearly two years held this iron for sale in the market without 
a purchaser, and they made, it seems, some exertion to get it off 
their hands. They authorized Paine to bid for them, and instructed 
him as to the price. 

Why the iron of Brown & IVes was offered at the extremely 
low price of $53.75 may be inferred from the fact that its holders 
knew they had to compete with the Sterling Company for the 
sale. They must therefore offer it at a price below which the 
Sterling Company would not sell iron. 

Moreover, this iron had been held for a rise. There is no 
proof that Bussing, Crocker Sf Co. had held the iron for sale for 
two years without a purchaser, or that it had ever been offered 
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for sale* Messrs. Brown & Ires, capitalists, having made 
a large advance from $40.00 per ton, would desire to sell it 
entire ; as they had not customers buying constantly in small 
quantities like the Sterling Company. Testimony would have 
been recorded but for the objection by Judge Advocate, to 
prove by other sales, that Sterling iron at that time was worth 
from $62 to $65 per ton in the market As above quoted, Mr. 
Henshaw testified that one month after it was worth 70 to 75 
dollars per ton. 

Mr. Paine's testimony, however, states the facts, as to his 
sale of the iron at less than the ruling rates. 

Int. 10. Would you have sold this iron to the Government at 
less than market price ? 

Arts. Under certain circumstances I should. 

Cross- Int. 9. Did you subsequently ascertain that this iron 
was sold much below the charcoal-iron market at that date ? 

An*. From parties I did. 

Lit. 11. Did your business make you familiar necessarily 
with the charcoal-iron market ? 

Ans. It does not. 



Extract from argument of Judge Advocate : 

Well, the proposals opened and read as stated in the presence of 
the bidders, rendered it necessary for Commodore Missroon to decide 
between them. Here was an embarrassment. Had the advertise- 
ment asked for proposals for 1,500 tons or any part of the same, he 
could have awarded to Paine 1,000 'tons, -—the amount of charcoal 
iron offered by him. But it called for two lots of 750 tons. He, 
therefore, very properly awarded Paine 750 tons, at $53 75, and 
Smith Brothers & Co., who bid for the 1,500 tons, the same amount, 
viz., 750 tons at $61 74, " which decision," said the accused, F. W. 
Smith, in his letter of the date of the award, " I heartily endorse." 

The above statement of the award of bids proves what has 
been argued in the previous pages, viz.: that the chances for 
11 
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success depended upon quantity as well as price, i. e. f by the 
terms of the advertisement. 

An opportunity is here taken for comments upon remarks 
of Mr. Smith, in a paper upon the old contract system, 
published by the Senate Committee with their report. As they 
have no relation to the charges in argument, nor to such 
contracts as those under discussion, a reply to them would be 
as irrelevant as their introduction by the Judge Advocate. 

(44.) The Judge Advocate then discusses at length a letter of 
Smith Brothers & Co. to Townsend & Co. as a u stratagem " 
to exclude the u intruder Paine." He says : 

To this end he addresses himself at once to Paine, and, as appears 
in his letter written to Townsend &, Co., the same day of the award, 
informs him that his ( Paine' s) friends were in one of two positions : 
— If their iron was equal to the sample in quality, they were sacri- 
ficing it utterly to offer it at $53 75 per ton, in the present state of 
the charcoal iron market ; or, if, secondly, it was not equal fully to 
the sample, it would be rejected, and the iron taken from them, 
(Smith Brothers & Co.) He further adds : ** We hope they will 
retire their offer, that we may place for you, entire, the 1 ,700 tons 
Townsend' s Best Sterling Charcoal Iron." 

The Judge Advocate continues : 

We would have you consider also during the reading of the letter 
alluded to, that the iron delivered by Smith Brothers and Co. and 
Paine was identical in quality, smelted at the same furnace, of the 
same ore and charcoal. 

The same letter contains Mr. Henshaw's statement of the 
quality of the iron, as follows ; 

Mr. Henshaw states that the iron thus offered is from a lot sold to 
Brown & Ives some two or three years since at $40 per ton : and 
suggests that it is by no means such iron as we now make or as the 
sample of iron just sent to the yard from you per Mr. H. as the iron 
you intend to deliver. He predicts trouble to Mr. M. if he 
undertakes to use it. Upon these representations I have warned 
Mr. Merriam to be cautious as to the acceptance of it ; and am to 
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see him to-morrow at 11 A. M. again upon the matter, if I obtain 
. further information. 

The "stratagem," was this — Smith Brothers & Co. had 
been informed by Mr. Henshaw, as above, that the iron sold to 
Brown & Ives was " by no means such iron as now made " by 
the Sterling Company. Mr. Smith wrote therefore to the 
Sterling Company, to obtain the facts, as follows; being a 
continuation of the above extract from his letter : 

You, (Messrs. Townsend & Co.,) have, probably, a precise record of 
the quality of this (the Paino) lot of iron. If so, please inform us at 
once whether it is of the same grade and quality as the sample just 
shown of your iron ; or of equal quality as the iron you are now 
making. 

If you can state reply concisely enough by telegraph, it will he 
desirable for us to have it by to-morrow at 11 A. M. as above 
mentioned. 

Meanwhile he had communicated the remark of Mr. Henshaw 
to* Mr. Paine and Mr. Merriam, certainly an advantage to both 
the sellers of the iron, and to the government. If it was the 
fact that the iron was inferior to that now made by the Sterling 
Company, the government would not want it, and Paine would 
not desire to ship it. If this state of facts should afford oppor- 
tunity for Smith Brothers A Co. to place the entire lot for 
Townsend & Co., where was the fraud upon the United States ? 
A subsequent letter placed in evidence by the defence, placing 
the matter in a clear and favorable aspect for Smith Brothers 
& Co., was not used by the Judge Advocate. 

This letter shows that so far from any wrongful advantage 
being attempted by Smith Brothers & Co. upon the question o*" 
quality, they received from Henshaw the friendly message to 
Mr. Paine, that " Bussing, Crocker 6f Co. had nothing to fear f " 
t. e.y as to the quality of the iron. He (Henshaw) was then ship- 
ping the iron on their account. 

This letter, proof of the fairness of Henshaw and Smith 
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Brothers & Go. toward their competitors, and disposing of the 
" scheme " of the Judge Advocate, is as follows : 

Office of Sterling Ieon Company. 

42 Pine St., N T. t \Zth Nov. '63. 

Messrs. Smith Brothers & Co., 

Boston, Mats. 

Gents, — Enclosed B. of L. and weigher's return. The iron now 

shipping is No* 2. Keep all right. I will be up again. 

B. <7. & Co. have nothing to {ear. The balance of yours will 

follow. 

Very respectfully, for Townsend & Co., 

WILLIAM HENSHAW. 

Another letter placed in evidence indicates the care of Mr. 
Henshaw, and of Smith Brothers and Co., as to the quality of 
the iron. This letter also was not quoted by the Judge Advocate. 

Office of the Sterling Iron Company, 

42 Pine St., New lorh, Nov. 24, 1863. 
Messrs* Smith Bros. & Co., 

Boston. 
Gentlemen, — Yours of yesterday is at hand. You cannot imagine 
how grieved I am to hear any complaint of the iron shipped on your 
contract. 

Rest assured the metal is all correct. I gave you my word it 
should be, "—so IT IS. I shall have to come up to your city to see 
about it. Do not be planned. A better lot of iron never went into 
any foundry in the world. Please say to Commodore, Mr. Merriam, 
and Mr. Paul, 1 will be up in a day or two. 

Very resp'y, for Townsend, & Co., 

WM. HENSHAW. 

(45.) In concluding this review of a theory of fraudulent 
intent against proof to the contrary, we must refer again to the 
substitution by the Judge Advocate of Townsend Sf Co. for William 
Henshaw, in the letter of Smith Brothers & Co. paraphrased. 

The necessity for this act to his argument is apparent upon 
reference to the specification and the testimony of William 
shaw. 
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The • specification alleges that false representations were 
made to William Henshaw A letter is produced addressed to 
William Henshaw. The government witness introduced to 
prove " wilfully false " representations therein, afterwards admits 
that with the interpretation of the writer, the statement in the 
letter would be true. 

William Henshaw then swears that no false representations 
were made to him, for "the simple reason" that George 
Townsend and he negotiated the sale. 

Inasmuch, therefore, as the inducements offered, (if any 
were offered) to refrain from bidding, must have been made to 
Mr. Townsend, who concluded the arrangments ; they could not 
have been made to Mr. Henshaw as alleged. 

The Judge Advocate, therefore, in a so called "para- 
phrase, " BOLDLY AVOIDS THE DIFFICULTY BY CHANGING the 

address of the letter of Smith Brothers & Co. ; an expe- 
dient so subtle as not likely to be detected except by the author 
of the letter itself. (See argument of Judge Advocate, pp. 75 
and 79.) " Comment is unnecessary. ff 

Seventh Specification. 

In the Seventh Specification of this First Charge, it is alleged that on 
or about 26th December, 1862, at Boston, Mass., the accused, then and 
there, being a contractor for furnishing supplies for the use of the Navy, 
and having, with one Benj. O. Smith, under the firm of Smith Brothers 
& Co., contracted by a written testament, bearing date 9th Oct., 
1862, with the Chief of the Bureau of Yards and Docks of the Navy 
Department, to deliver at the Navy Yard, Boston, 1217 dozen files 
and rasps, at the prices and in the quantities set opposite to each in 
the schedule 1 , the said files and rasps to be band -cut, and of the best 
quality ; then and there, together with the said Benj. O. Smith, under 
the firm of Smith Brothers & Co., with intent to defraud the United 
States, furnished ami delivered at the Navy Yard, Boston, a large 
quantity of machine-cut files, of an inferior quality and value, and of 
many of the said articles largely in excess of the amount stated in 
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out, as you suppose, for Navy Yard purposes. Can you swear, of 
your personal knowledge, what those files were, whether English 
hand-cut files, American hand-cut files, or American machine-cut 
files ? 

Ans. My answer tt, I cannot. I wish to say this, that I am 
unable to pick out that particular lot of files. I have stated that 
all along, I am unable to fix that particular lot in my own mind, and, 
therefore, my reply was, I cannot. 

We have in this review previously alluded to the statements 
of the Judge Advocate as untrue. It is certainly not a severe 
term to apply to such utter misstatement of testimony. Mr. 
Homer said according to the record, as quoted by the Judge 
Advocate, that " he never saw a lot" <fcc. ; but at the close of the 
paragraph he is made to say by the Judge Advocate, that " evert 

LOT OF FILES SENT BT SlOTH BbOTHEBS & Co. TO THE CHARLES- 

town Navy Yard contained American machine cut files. 
i , This misstatement of the testimony is repeated with force in 
italics, p. 121, thus: 
Extract from the argument of the Judge Advocate : 
" Mr. Homer swears that in all the deliveries under their con- 
tracts there were American machine-cut files. 
" Desperate causes require desperate expedients." 
Mr. Homer swore to no such statement. If he had so sworn, 
the testimony upon the record would have proved it false. 

In the argument for the defence, this proof is stated as 
follows, page 8 : 

"This witness makes the mistake of other witnesses, in 
supposing that because files were Whipple files, they must be 
machine-cut. Whipple files may be in the piles laid out, but 
they also may have been, and were, hand-cut. 

But if Mr. Homer means to coavey the impression that he 
did notice all the lots of files laid out for the yard, his statement 
cannot be true. Several of the requisitions, as those of Oct. 
28th, 1863, and Dec. 5th, 1863, were for files, none of which 
could be made by machinery. He either did not see these, or 
13 
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did not see rightly. Many files were delivered to the yard 
before Smith Brothers purchased any Whipple files. The 
witness is speaking of matters of which he knew nothing, and 
therefore cannot be expected to speak with precision." 

(51.) Reference to the table of deliveries, pp. 87, 90, in 
argument for the defence, will show that only f of the deliveries 
of 1862-63, could have been made by machinery, including several 
entire lots : and of other lots, all with the exception of one 
kind, viz: 4£ inch tapers, of which it was proved Smith Bros. 
& Go. bought very large quantities of hand-cut, because the 
Whipple Company could not supply the demand of their general 
trade. 

Beside this proof, there was other testimony in the case 
equally positive, such as the statement of all the purchases of 
files by Smith Bros. & Co. of the Whipple Pile Company. This 
proved- that there were "lots" of files sold by Smith Bros. & 
Co. before their transactions with the Company, and many that 
'could not have contained any files made by machinery. 

Such misstatement of the record as in the above and other 
instances, with the perversions of letters, and the suppression 
of names, are sufficient in themselves to destroy all confidence 
in the argument of the Judge Advocate. 

Extract from the argument of the Judge Advocate : 

In addition to all this, you have the overwhelming testimony of 
all the quartermen and workmen who were examined on the subject, 
— and we had in attendance many more on the same point, whom 
we did not deem it necessary to examine — that a large propqrtion of 
the files used by them during the existence of this contract, which 
must have been delivered by Smith Brothers & Co., because they 
only delivered files during that time, were machine-cut files of very 
inferior quality. 

The " loose, indefinite, disjointed and conflicting testimony of 
these quartermen and workmen," is fully analyzed in the 
argument for the defence, which produced in a tabular form 
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evidence which fixed definitely and conclusively the character of 
more than five eighths ofi all the files delivered by Smith Brothers f 
under the contract of Oct. 9, 1862, that they could not have been 
made by machinery. The government vouchers were put into 
the case showing that the entire deliveries, under the contract, 
were 812| dozen. It so happened that the Whipple File Com- 
pany kept a record of the times when they commenced to 
manufacture by machinery the different kinds of files. Mr. T. 
0. W. Pierce, the superintendent of the Whipple File Com- 
pany, was called to testify whether the files, shown by the 
vouchers to have been delivered by Smith Brothers, were 
manufactured by machinery, at the time of deliveries and with 
the result above stated. 

This u unimpeachable " testimony receives only this passing 
allusion from the Judge Advocate: 

It does appear, however, to ue that the company must have 
manufactured machine-cut files more extensively than was repre- 
sented, or else the quantity delivered the year before could not have 
been so large as he would have you now believe. 

It was necessary for the Judge Advocate, upon his theory of 
arguing the case, to pass unnoticed this testimony of Mr. 
Pierce; for it proved that five-eighths of the charge of the 
government could not be true, and utterly disproved the 
testimony of the master-workmen and mechanics, as to the 
quantities of machine-cut files used. 

The argument of the defence fully establishes these state- 
ments. It is needless to reproduce it here at length, We 
quote therefrom a single illustration, p. 83 : 

" Take, as another illustration, the testimony of Mr. Faunce. 
Mr. Faunce testified that he used mostly machine-cut files — 
3, 4J, 5, 6, 7, 8, 9 inch, three-cornered files, between October 
9th, 1862, and June, 1863. It was sworn by Mr. Pierce, 
Superintendent of the Whipple File Co., that there was only 
one size made by machinery prior to March, 1863, viz., 4£-inch 
files. The vouchers put in evidence by the defence showed 
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that the only taper files (three-cornered) supplied between 
March 2d, 1863, and July 1st of the same year, that could have 
been machine-cut, were two dozen 5-inch and three dozen 
4-inch ; and these Mr. Faunce selected himself, upon an order 
of Smith Brothers." 



(51.) In contrast with the simple truth, we annex the Judge 
Advocate's statement of Mr. Faunce's testimony : 
Extract from the argument of the Judge Advocate : 

William Faunce, belonging to the joiners' department of the navy 
yard, proves that the files which were used by him during this 
contract were machine-cut files and generally poor; that some of 

THESE MACHINE-CUT tlLES OF THE WHIPPLE STAMP WEEK 

delivered by Smith Brothers & Co., and were not a good quality 
of files; and he proves that he took hack some machine-cut files which 
had no cut or temper in them and exchanged them for better ones at the 
store. 

The statement above, in capitals, was entirely disproved in. 
the cross-examination, of the witness. See Record, 23d day. 
William Faunce, witness for the government. 

Cross-lnt. 10. Unless yon went to Smith Brothers yourself and 
obtained the file, you could not know that the files were delivered by 
Smith Brothers, could you ? 

Ans. Only by hearsay. 

Cross-Int. 11. Between the ninth of October, 1862, and the 
thirtieth of June, 1863, did you, personally, obtain a file of Smith 
Brothers ? 

Ans. I could not say. I could not give the date. I think it was 
between that time that I received one lot, perhaps of six dozen. I 
had an order from Smith Brothers & Co., to go to a certain place and 
get them, as they had not the kind I wanted. 

Cross-lnt. 15. Of course, you would not take upon the order, any- 
thing that you did not want ? 
\ Ans. No, sir. 

N — Cross-lnt. 16. Then these were hand-cut files, I take it ? 
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Ans. I took them to be, sir. 

Cross-Int 1 7. Then the only files that you ever obtained, perso- 
nally, from Smith Brothers, were hand-cut files, during that time ? 

Ans. I exchanged files, but I do not remember which. One lot 
was at Mr. Smith's, sir, at another time. 

Cross- Int. 19. When you made that exchange at Smith Brothers, 
did you obtain hand-cut files in exchange for those that you carried 
over ? 

Ans. I could not testify for a certainty, that they were. They 
were a very nice, good file. I took them, because they were the best 
file that I could find at the time ; some that he hi d in his store. I 
recollect the maker's name. 

Cross-Int. 20. Were they satisfactory to you upon use ? 

Ans. They were. 

Cross-Int. 21. Those are the only instances that you recollect, 
between the ninth of October and thirtieth of June, 1863 ? . 

Ans. All the cases that I know, personally. 

Cross-Int. ft2. Concerning any other files of which you have 
testified', excepting those two instances, all that you have stated in 
answer to questions by the Judge Advocate, has been hearsay as respects 
their coming from Smith Brothers tif Company f 

Ans. Yes, sib. 

At the close of the examination of this toitness, Counsel for 

DEFENCE PLACED ON RECORD THE FOLLOWING 



PROTEST. 

"The Respondent respectfully requests that, as it appears by the 
testimony of the witness upon cross-examination that his only means 
of testifying whether the files he used were delivered by Smith 
Brothers & Co. was hearsay, except the two lots, one obtained on the 
order of Smith Brothers & Co. and one delivered at their store, his 
evidence as to the identity of the files should not be used against the 
Respondent, and that an entry on the record should be made to that 
effect. He also respectfully suggests that inquiries of the character 
referred to should in all cases be in terms limited to the personal 
knowledge of the witness. The questions are so put that witness does 
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not understand that he is confined to his personal knowledge, and much 
testimony merely hearsay has thus crept into the case" 
The Court was cleared, and decided that so much of the 

TESTIMONY OF THI8 WITNESS A8 IS HEBELT HEABSAY, WILL NOT BE 
CONSIDERED BY THE CoiTBT IN ITS FINAL DELIBEBATION8. 

Such u hearsay " testimony not to " be considered by the Court in 
its final deliberations" disproved upon cross-examination, IS FOUND 

IN CAPITALS IN THE ABGUMENT OF THE JUDGE ADVOCATE. 

None of the master-workmen or mechanics could testify that 
the files they used were delivered by Smith Brothers & Co, 



(52.) As to the use, to some extent, of machine-cut files, 
Counsel for defence has said, pp. 86-100 : 

" But gather the loose, indefinite, disjointed, conflicting testimony 
of the prosecution on the files together, and the sum and substance 
is, that in the fiscal year 1862-3, some machine-cut files were probably 
used in the Yard. A fact it is not necessary to controvert, * for the 
evidence shows that there was a large quantity of files remaining 
over from the supply of the last year, and that the supplies of that 
year to a considerable extent, were machine-cut files, though the 
accused shows that no Sheffield files were ever delivered by Smith 
Brothers." 

" We submit that upon the absence of any accurate evidence as to 
the files delivered by the Smith Brothers, by entries made at the 
time, and the uncertain, conjectural and conflicting oral testimony on 
the subject, no Court would feel warranted in affirming that any 
machine-cut files were delivered under this contract of Oct. 9, 1862 ; 
their presence in the yard and in the machine shop, if they were 
there at all, being accounted for by the deliveries of the previous 
year, and under contracts which did not prohibit them." 
* o * * ** * * # 

" Though there is doubtless much exaggeration in the testimony of 
the prosecution as to the proportion of Whipple Files used, and 
most absurd criticism upon their qualities, it may be true that some 
Whipple Files, hand-cut and machine-cut, were use'd in the yard 
while the contract of the accused was in force, and yet be perfectly 
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true that they were not delivered under the contact of October 9th, 
1862." 



(53.) The testimony as to the bad quality of Whipple Files 
in use, is without force against Smith Brothers & Co-, on the 
ground that they had any interest to supply them ; not alone 
by the preponderance of testimony as to their good quality 
from other sources, but by the proof of warranty by the Whipple 
File Company. This appeared in evidence by a letter of Smith 
Brothers & Co., addressed to W. P. Pierce, Esq., President of 
the Whipple File Manufacturing Company, December 29, 1862. 

Extract: 

" We have not proposed any allowances, but as you suggest, shall 
defend the quality upon the warrant to be returned" 

The testimony of W. W. Nichols, that Merriam said he must 
use the Whipple files, that he could not get better ones, etc., is 
answered by the above evidence that the files could have been 
returned, if not satisfactory, without loss to Smith Bros. & Co., 
the date of the letter being before the time spoken of by Nichols. 



(54.) Other testimony of Nichols is proved to be false in 
the argument for defence, as follows : 

" The worst specimen is that of William W. Nichols, who, 
testifying as to the use of machine-cut files of inferior quality, 
stated that he used in his department, for filing and perfecting 
shot and shell, thirty dozen 12-inch and 14-inch flat bastard files 
per month, from June, 1862, to April, 1863; whereas the whole 
quantity of 12 and 14-inch flat bastard files supplied by Smith 
Brothers, from October, 1862, to April, 1863, was only sixty- 
eight dozen, and these were for the entire machine and black- 
smith shops. Mr. Nichols, according to his own statement, 
would have consumed the entire quantity that was furnished by 
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Smith Brothers daring six months in two months, and among 
only fifteen or twenty men." 

His statement as to the use of Sheffield files, is disproved 
by the account of the Whipple Pile Company, showing the 
purchases of files by Smith Brothers & Co. 

(55.) Two letters of Smith Brothers & Co. of July and 
August, 1863, (after the termination of the Pile Agency,) 
were introduced by the prosecution. 

" Boston, July 2lst, 1863. 
" Dear Foster : — " We are pleased with your letters — they tell the 
truth precisely as to the File Company. I felt from the outset it would 
come out all right* Every day have been more and mpre convinced 
that the Company was ruining itself, producing a flood of imperfect 
files. 

The allusion to a " flood of imperfect files " had reference 
plainly to the proportion of Pemberton and Sheffield files, for 
which there was not a market; for the Whipple files were 
selected as perfect according to the testimony. 

Extract from argument of the Judge Advocate : 

You have also on the record the. letter of the accused to Lewis 
Auduon, Esq,, Treasurer American File Company, dated 10th August, 
1863, written to him in relation to the agency of his Company for the 
sale of its files, in which he says : 

# # * "We should probably consent to renew sales of the 
Whipple, except that evidence multiplies in our hands that it is not of 
first quality. In letters now before us, Messrs. Potum of Terre 
Haute write they must hold files subject to our order, *as mechanics 
will not have them.' Messrs. Case & Marsh of Indianapolis say, in 
conclusion, we must 'give machine-cut files a wide berth in the 
future. 911 * * * 

SMITH BROTHERS & CO. 

It was proved by the defence that the sales to Potwin and to 
Case & March were not made until June, 1863, a circumstance 
the Judge Advocate did not mention because it would have shown 
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the complaints were not known to Smith Brothers till some 
time after the deliveries to the government. 
From another letter the Judge Advocate quotes as follows : 

It shows, too, the estimate he had of the character of his own 
house, when he did not hesitate to write to the President of the 
Whipple File Manufacturing Company, on the 29th of December, 
1862, " We have a reputation older than the file , now weU established, 
that we commit to its credit." 

These two lines were all that would subserve the purpose of 
the Judge Advocate from a long letter to the President of the 
File Company. 

We append the passage in full from which they are an ex- 
tract: 

" On this point we remark that the fact that we have, as far as 
" possible, advertised ourselves as agents for the file, would be conclusive 
" evidence of our confidence in its successful manufacture ; for we have 
a reputation, older than the file, now well established, that we commit 
to its credit." 

The letter thus proves the strong confidence that Smith 
Brothers & Co. had in the quality of the Whipple File. 

(56.) From argument of the 'Judge Advocate : 

Table of Files delivered by Smith Brothers & Co , under contract with 
the Bureau of Yards and Docks of the Navy Department, dated 
October 9, 1862 : Showing the kinds and quantities contracted for, 
the prices to be paid, the quantities delivered, and the excess and 
deficiency of deliveries. 



Kinds and quantities contracted for. 


Prices 
per doz. 


Quantities, 
delivered. 


Excess of 
deliveries. 


Deficiency of 
deliveries. 


10 doz. 16 in. Flat Bastard Files. . 


$0 25 


1 doz. 




9 doz. 


10 " 14 in. " " .. 


8 00 


32J " 


22£ doz. 




100 " 12 in. " " .. 


4 00 


38 10-12 " 




61 2-12 « 


50 " 10 in. " " .. 


50 


25 " 


• 


25 « 


10 " 8 in. «« " . . 

&c., ftc, &c. 


10 


2 " 




8 « 



14 



106 

As an offset to the conclusive tabular proof in the argument 
for the defence, of the delivery of hand-cut files by Smith 
Bros. & Co. according to contract, the Judge Advocate pro- 
duced a table of " excess " so called in the quantities delivered. 

The first point to be remarked, is that the statement is not 
correct. The contract stipulated for deliveries to fifty per cent 
above the face of the contract. Thus in the second item above 
the excess would he 17£ dozen instead of 22£ dozen; and upon 
this basis of calculation many items named by the Judge 
Advocate were not in excess at all. 

The argument of the defence disposes of the charge fully ; 
proving that no files were delivered except upon requisitions ; 
that kinds were delivered such as were wanted for use ; that 
the bills for the same tfere approved not only by the officers 
of the yatd, but by the Bureau which alone had a copy of the 
contract ; that finally, the files delivered in excess were sold at a 
loss to Smith Bros. Sf Co. This fact was fully established by bills 
produced in evidence f and so conclusively that the Judge Advocate 
did not deny it in his argument. 

This fact that the files delivered by Smith Bros. & Co. were 
delivered at a loss, is a sufficient answer to the following impu- 
tation of the Judge Advocate : * 

Now, how can this be accounted for except upon the assumption 
that these contractors were in collusion- with certain of the employes 
in the Navy Yard, who aided and assisted them in the perpetration 
of this fraud upon the Government. 

Certainly, there was slight inducement for collusion to sell 
files at a loss. 



(57.) This is followed by an impeachment of Mr. Merriam, 
wholly unwarranted, by any testimony in the case. 
Extract from argument of the Judge Advocate : 

The quantities of each, estimated for the year, are there specified 
in the schedule ; and yet you find this man Merriam, within a few 
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days after the contract was made, approving a bill of these con- 
tractors, for thirty-two dozen fourteen-inch flat bastard files at eight 
dollars per dozen, when he only required ten dozen for the whole 
year. You find him requiring three dozen fourteen-inch hand bastard 
files at twelve dollars per dozen, and approving a bill for twenty 

dozen, — seventeen dozen more than he required for the whole year. 
* * * *.# * *# # 

He required twelve dozen five-inch taper saw-files at two dollars and 
fifty cents per dozen, and received fifty-eight dozen and a half. Of 
the deliveries of subsequent dates under this contract, he required 
twenty-four dozen five-and-a-half-inch Pit-saw files at two dollars per 
dozen, and there were received one hundred and eighteen dozen and 
a half. 

And the excess of the three-inch taper saw-files, delivered under 
this contract, amounted to fifty-eight dozen. All of these were 
in excess of the contract, or of any requisition on them for files 
under it, as you see by the requisitions which are in evidence. 

The above is an entire perversion of the testimony. 

In the first place, it was testified that the memorandum of 
files made by Mr. Merriam " was an estimate of the probable 
" wants of the department, irrespective of the stock on hand, 
" in the custody of the storekeeper." 

The schedule in the contract, therefore, is not the original 
schedule prepared by Mr Merriam. It is a consolidated 
schedule, as before mentioned. 

The Judge Advocate proceeds* to assert that he (Mr. Merriam,) 
required the various kinds and quantities of files enumerated. 
The fact was, he did not require them ; they were delivered upon 
the naval storekeeper's requisition. 

He is charged also with requiring taper saw files and pitsaw 
files. He did not require them ; nor were they used in his depart- 
ment ; nor did his approval of the bill have reference to them, but 
only to those used in his department. • 

The following testimony is important in this connection : 

Sixty-third Day. M. EL Merriam, witness, with the vouchers 
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for all files delivered, in his hands, testified that 410 dozen 
were of kinds (taper, pitsaw, Ac,,) that would not be used in 
his department : i. e. more than half of all the files delivered. 

The falsity of the accusation above is therefore apparent ; 
for the requisition was not made by Mr. Merriam for the balance, 
but it was made by the naval storekeeper. 

The Judge Advocate states these deliveries were in excess of 
any requisition for files under the contract A statement not 
true, as the requisitions in evidence show ; and that could not 
be true, for Smith Brothers & Co. could not have had vouchers, 
had that been the case. The tabular statement of all deliveries 
shows the requisitions and the numbers thereof, which covered 
said deliveries. 

To the above assertions as to the requisition for these files 
having been made by Mr. Merriam, (he following is a direct 
contradiction by the Judge Advocate himself 

On page 105 he says he ( Merriam ) required the files. On 
page 118, he fines it necessary to argue he did not make the 
requisition, thus : 

Extract from argument of Judge Advocate : 

Ans. From Mr. Merriam's testimony. " The files for the most 
part — I believe all of them — passed under my personal inspection ; 
on the receipt of files in response to requisition, theg were checked on 
the requisition which 1 made, and examined as they were checked ; so 
that I had a personal knowledge of the files that I received under 
that contract." 

By the Judge Advocate : 

You see here the remarkable cunning and caution of the witness 
in his answer to this question. The impression which it was 
evidently intended to make was that he had inspected all the files 
delivered under this contract, and knew from his own personal 
knowledge, that they were hand-cut. But he says no such thing ; 
all he says is that the files " were checked on the requisition which 1 
made, and examined as checked." Now the truth is that he made no 
requisition whatever for the forty gross delivered under this contract, 
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and could not, therefore, have checked these off on the requisition as 
he examined them. 

Mr. Merriam's testimony is perfectly consistent; the Judge 
* Advocate is self-contradictory. Mr. Merriam made requisition 
on the storekeeper for files. He examined these requisitions 
as he received the files at the machine shop, and ascertained 
them to be hand-cut files. He did not testify as to files used in 
other departments ; but of the files used in other departments, 
half of the quantity delivered were almost entirely taper and 
pitsaw files that could not be made by machinery. 



(58.) The Judge Advocate summarily disposes of the impor- 
tant testimony of five clerks and salesmen with Smith Bros. & 
Co. who testified as to special purchases of hand-cut files by Smith 
Bros, Sf Co. and special directions to reserve them /or their Navy 
contract, and to deliver no other kind. 

Extract from argument of the Judge Advocate, in comment 
upon testimony of one of the clerks : 

His testimony, therefore, as you see, is wholly immaterial, as it 
applies only to a part, less than half, of the files delivered ; and that 
of the other witnesses for the defence, clerks of the accused, who 
assisted in laying out files in the store, and of those who prove the 
purchase by files before that time, is equally immaterial. It matters 
not how many hand-cut files the accused purchased, and how many 
he laid aside in his store, if he did not send them to the Yard ; and 
none of these clerks prove the delivery of these files. 

This last statement is untrue by the record. Albert A. Boynton 
after testifying to the purchase and selection of the large lot of 
files, (the forty gross requisition,) all hand-cut, answered as 
follows: 

Albert A. Boyntok, Witness, (Clerk with Smith Brothers & Co.) 

Int. State whether, in the Fall of 1862, you assisted in making 
up an invoice of files for the Navy Pepartment, for Smith Brothers ? 

An*. I did. 
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Int. State the kind of files, whether English or American, whether 
hand-cut or machine-cut. 

Ans. English hand-cut. 

Int. By whom were the files delivered to the cartman to he sent 
to the yard ? 

Arts. I do not recollect. 

bit. State, if you recollect their being delivered from the counter 
to the cartman? 

Ans. I do. 



(59.) The caution of B. G. Smith, in the qualification of his 
testimony, to whose impeachment the Judge Advocate devotes 
an elaborate effort, will be his best defense. He was under 
examination ten days, and through five days entire. More than 
five hundred questions were asked him, and the utmost possible 
ability of the Judge Advocate was expended upon an attempt 
to break down his evidence. 

From the voluminous record of bis replies, the Judge 
Advocate gathers the following as the aggregate upon which to 
demand his impeachment: 

The Judge Advocate says of the testimony of Mr. B. G. 
Smith, as follows : 

But the contradictions with which his testimony abounds are so 
numerous and so palpable, that they necessarily invalidate the whole 
of his evidence. He swore that the invoices did not state the names 
of the makers of the files; and when he produced them, they did 
show the names. 

The invoices to government, and most, if not all others 
produced in Court did not show the maker's names. 

Fifty-second Day. Int. 24. Look at that invoice (Ex. W.) 
and see if it states the different manufacturers of files thai were 
delivered ? 

Ans. It does not, sir ; we were never in the habit of stating 
them, or very rarely, if ever ; it makes unnecessary writing. 

Extract from Judge Advocate's argument : 
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" He swore, at one time, that the Homer files were English, and a 
few days afterwards that they were American." 

Homer files, should be Horner files. In naming several 
manufacturers as English or American, Mr. Smith made a 
mistake in one, correcting it afterwards. The question was 
immaterial, as the label indicated the fact. 

4( He swore that the files charged in the Norton invoice were not 
stated to be of Norton's manufacture. The invoice showed that 
they were so stated." . 

The Norton invoice did not state the files to be of Norton's 
manufacture. 

" He swore that the statement as to the delivery of the files, which 
he had in his hand, to refresh his memory, was made up from the 
original invoices. When further cross-examined, he was forced to 
admit that the invoices were only copies, some of them made out by 
his clerks, but from what data he could not tell." 

The statement referred to, is the statement presented in 
tabular form in the argument for the defence. The invoices 
and duplicates of invoices to be placed in evidence, were 
obtained .by Mr. . Handerson . and Mr. Hosmer, who were 
prepared to furnish proof of their identity, in their subsequent 
testimony upon the subject. In the protracted cross-examina- 
tion of Mr. Smith, the Judge Advocate compelled him to reply 
to a series of questions concerning these invoices, upon which, 
for reasons as above, his knowledge was indistinct. 

Fi/h/second Day. B. G. Smith, Witness : 

Int. 78. Then why were they (the invoices) not brought? 

Ans. Became they will be introduced by some other person. 

It was subsequently stated that in some instances it was 
necessary to obtain copies because the originals were in pos- 
session of government. The copies were certified by }fr. 
Handerson and Mr. Hosmer who obtained them. See record, 
fifty-fifth day, B. G. Smith, witness, interrogatories 90-107, in 
which the manner of obtaining the invoices by Mr. Hosmer, and 
the reasons therefor, are fully explained. 
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" He swore to the accuracy of the statement, which, he said, was 
examined and compared by him with the original invpices; and 
when he ascertained that we had detected several inaccuracies in it, 
he acknowledged, that in this also, he was mistaken." 

On the fifty-third day, Mr. Smith was called upon to apply 
the items on the invoices of F. B. Austin & Co. and Carter, 
Stratton & Co. to the government invoices, for. which they were 
bought, as appears in the tabular statement in the argument for 
defence. As above remarked, it had been arranged that Mr. 
Handerson should give this testimony, having prepared himself 
to do so by examination of papers. He did subsequently give 
it. The invoices contained forty-five items. Afterwards, Mr. 
Smith discovered that in one item he had made a mistake as to 
three or four dozen of files. 

Fifty-fifth Day. Int. 110. You admit, then, that you were 
mistaken in the statement you then made, do you ? 

Arts. Only with regard to the few dozen of files, some three 
or four dozen, in excess of the amount stated. In a clerical 
statement of that kind, I would not wish to swear exactly to a 
file or a dozen. 

" He first swore that the forty gross of files were delivered " in sec* 
tions" and even mentioned the names of those who, " from time to 
time," assisted in laying them out ; and a few days thereafter, he 
admitted that they were all sent at once, and that he had in his mind 
another invoice of files, hut could give no satisfactory account of these 
either." 

Upon reference to the salesbook he found by a memorandum 
that the invoice delivered in sections was the one following the 
requisition for forty gross, and he corrected his statement 
accordingly. His corrections of a few such inevitable mistakes 
are made ground for his impeachment as u unworthy of belief" 

t'He swore, with equal positiveness, to the excellence of the Whip- 
le files, when he had in his hands complaints from ail quarters of 
* their great inferiority." 

The sales of Whipple Piles, by Smith Bros. & Co., by the 
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statement in Court* amounted to above $75,000. But two or 
three complaints to the house were proved, despite the admitted 
prejudice against machine cnt files. Sach is the warrant for the 
assertion of " complaints from all quarters." 

He swore positively to the superiority of the Sted man's emery 
cloth, and that there had Been mo complaints of it % when he had before 
him the letter of his own agent, complaining of its utter worthlessness. 

The answer of Mr. B. G. Smith, thus distorted into an 
assertion u that there had been no complaints " of the emery 
cloth had reference solely to deliveries to the Charlestown 
Yard. 

Fifty first Day. B. 6. Smith, witness. 

Lu. 8. State whether there was at any time prior to the 
proceedings which form the basis of this prosecution, any 
complaints by the inspecting officer here or any one else in the yard 
on account of the size of the cloth ? 

An*. I have no recollection of any complaint of the size. 
There was at one time a controversy with the inspector with 
regard to the prices — with Mr. Kimball; and I believe. that it 
was made entirely satisfactory. 

The record shows no statement by Mr. Smith that there " had 
been no complaint of the cloth." The complaint in one instanco 
as before stated by the New York house to the Boston house 
the only one proved, demonstrated great caution to maintain 
the quality at a high standard. 

It was upon such distortions and misrepresentations that the 
Judge Advocate attempted to impeach the evidence of B. G. 
Smith. 



(60.) Extract from argument of Judge Advocate : 

There is no doubt that hand-cut files were purchased and delivered 

under this contract ; but all that the witness, Benjamin G. Smith, 

has proven from the invoices, which he swears contain all the 

deliveries he can make out under this contract, amount only to 198 

15 
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dozen, leaving 614 dozen unaccounted for. The table which has 
been prepared by the accused, with so much ingenuity, is fallacious, 
and is not sustained by the evidence in the case. 

Of 812| dozen files delivered under this contract, 517 3-12 
dozen, it was proved by Mr. Peirce could not have been 
machine-cut files. The balance, 295 5-12 dozen, it is proved by 
the testimony in tabular form, in the argument for defence, uere 
supplied from special purchases or from stock of hand-cut files. 

From argument for defence : 

" Frank D. Aldrich, clerk of Smith Brothers & Co., testified, 
from the books of the company, the stock of hand-cut files on 
hand at different times from Feb. 1st, 1862, to July, 1863, and 
among other things, that the quantity of hand-cut files bought by 
the firm between July 1st, 1 862, and July 1st, 1863, covering the 
time of these deliveries, other than Whipple, was 2935 dozen ; 
more than three times the amount required by this contract." 

He testified also that on the first of February, 1863, the stock 
of Hand-Cut Files other than of Whipple Company's manufacture, 
was 1258 dozen; of Whipple machine and hand-cut, 949 
dozen. 



(61.) The Judge Advocate concludes his paper upon the File 
specification with the following impeachment of Mr. Merriam, 
n.ot one point in which is warranted by fact or by the evidence 
in the case. 

Extract from argument of the Judge Advocate : 

But Merriam was evidently in the interest of the accused ; and of 
this you have the most abundant and satisfactory evidence. It was 
through him that the accused managed to get in the forty gross of 
files upon a requisition which did not state either kinds or sizes It 
was through Merriam that the accused managed to swindle the 
government out of $100.00 in the substitution of hack saws.. It was, 
as the accused himself says, at Merriam' a suggestion, that he arranged 
to cheat the government out of $9.00 per ton on one hundred or two. 
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hundred tons of iron, by the substitution of a cheap article. It was 
Merriam who certified to a falsehood to enable the accused to receive 
payment for Banca tin upon a delivery of Revely tin. It was 
Merriam who approved his bill for Sibley's emery cloth, when he 
knew that Sibley's had not been delivered, but an inferior article put 
in its place. It was Merriam who certified that the scythes, dividers, 
and. other inferior articles of hardware, were of good quality and 
according to the contract, by which the accused obtained the money 
for them. 

The above is a summary of mis-statement and perversion. 
It would not be of consequence to refute it in detail, as has 
been done in the case of B. G. Smith, except that upon Mr. 
Merriam, next to the Respondent, is visited the Judge Advo- 
cate's bitter and groundless invective. 

First, it was not through Mr. Merriam, " that the accused 
^managed to get in the forty gross of files upon a requisition 
which did not state the kinds and sizes." The bill is approved 
by J. D. Wiggin, Master Blacksmith, for whose department 
part of the files were wanted. The invoice of 480 dozen shows 
178 dozen of taper and pitsaw files, not used by either master 
machinist or master blacksmith. The requisition was drawn, 
according to the statement of Mr. Stimpson, like all quarterly 
supply requisitions for previous years, without mention of kinds 
and sizes. The Judge Advocate has said Merriam did — and 
did not, — and now again did require, or manage the requisition 
for the forty gross of files ; adherence to the record would be 
safer and easier. 

The assertion as to Merriam's collusion in a "swindle" and 
a " cheat " in hacksaws and pig iron, based upon the private 
letters, is herein before shown to be false in fact and without 
warrant of inference from the letters. 

The evidence for the defence has established that Merriam 
certified to no falsehood, but to a fact, when he approved Revely 
tin as conformable to the contract for Banca. 

There is no proof that Merriam knew that Sibley's cloth had 
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not been delivered, when he approved the bill ; or that if the 
mistake had been made in delivery of five reams of Stedman's 
cloth, that it did not escape his notice, as naturally might have 
been the case. That a few reams of cloth,, in a pile of ten 
reams of. the same size and color, should be unobserved, is 
not an occurrence to excite any reasonable suspicion. 

The signature of Merriam upon the bills of hardware, scythes, 
dividers, Ac, did not apply to his inspection of these articles, 
for they were not for his department. They were approved by 
Mr. Little, Mr. Gardner, and by Mr. Hichborn, upon the same 
bill with the cloth. Or if the Judge Advocate would force 
Merriam's approval to cover merchandise for other depart- 
ments, then the converse must be true, that Mr. Hichborn 
approved the emery cloth. 

Here the inquiry recurs again most forcibly, why is the 
Judge Advocate so oblivious to the inspection and approval of^ 
other officers? He ntakes no mention of the signatures of 
Inspectors Kimball and Lapham, of Naval Contractor Hanscom, 
of Messrs. Little, Wiggin, Cutts, Gardner, and Hichborn, which 
are found upon the bills with that of Mr. Merriam. 

Why does not the Judge Advocate argue, that it was 
Kimball who colluded to cheat, Kimball who approved, 
Lapham who certified to falsehoods, Hanscom through whom 
" the accused managed " ? Ac, Ac, Ac. 

A passage from the protest filed against the proceedings 
of the Court, in the trial of B. G. Smith, has herean appropriate 
place. 

" The Respondent has been taught in this prosecution that there are 
ways of sacrificing men, before judgment as well as after* and that 
some of his prosecutors understand the fact and the methods." 



(62.) The above gleanings of & detective inquisition* em- 
ployed since March, 1864, and from a record of evidence 
covering .2500 pages, was all that could be accumulated as 
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evidence of collusion with Mr. Merriam, save the following, 
which is reserved as a climax. 

Extract from argument of Judge Advocate : 

And you have the positive evidence of Mr. Nichols, one of the 
quartermen, whom the accused was trying to corrupt, that \he accused 
told him, by way of inducing him to comply with his request, to 
make no trouble about receiving certain goods, that he and Mebkiam 

WBBB UTTEKESTED TOGETHER. • 

This, with tbe above, made the total of evidence obtained by 
the prosecution as to interested relations of Mr. Merriam- with 
Smith Bros. & Co. 

Tbe swift testimony of Nichols will be recalled ; that he used 

thirty dozen files per montb, instead of three or fonr dozen ; at 

which former rate he would have used in two months, among 

fifteen or twenty men, all the files of one kind supplied by 

*"Smith Brothers & Co. in eight months, for several hundred men. 

The record disposes of this matter. Nichols was an original 
competitor for Merriam's office. After long delay, because of 
Merriam'8 opposition, he received a place as quarterman ; was 
displaced, mis restored again during the hunt by the inquisition 
of Smith Bros. & Co., and now appears for a prominent part in 
the prosecution. 

"He and Merriam were interested together." That any 
business or pecuniary interest, direct or indirect, had ever 
existed between Smith Brothers & Co. and Merriam ; that any 
reward, compensation or gratuity had been received by him 
from them on account of advantages in connection with their 
business was most explicitly denied under oath, and there was 
not a particle of evidence to control that denial. 

The statement above of the positive evidence of Nichols is 
not true by the record. The examination of this witness, should 
be read at length, to give the impression of the difficulty with 
which the prosecution obtained even this vague insinuation. 

Fifth day. W. W. Nichols, witness. 

bti. 17. Please state whether any remarks of the accused 
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at that time had any reference to Mr. Matthew H. Merriam as 
being connected with him in any way in business ? If so, what 
was said. 

Ans. He did not say that Mr. Mcriam was in business with 
him. I don't remember of his ever making any remark that he and 
Mr. Merriam were in business together. 

Int. 19. Was anything said by Mr. Smith on that occasion 
having reference to any interest with him on the part of Mr. 
Merriam in any goods supplied by him to the Navy Yard ? If 
yea, state what was said. 

Ans. I think Mr. Smith stated to me that he and Merriam 
had an interest, but 1 should not want to say that it was a business 
interest — that they were in partnership together ; bnt I think 
he made use of that very word, that he and Mr. Merriam were 
interested, but whether it could be construed to mean that they 
were in partnership, I should not want to say. 

If the accused could* have testified before a Court Martial as 
before a civil court, he would have said that in one of the two 
only conversations with this witness within the Navy Yard, he 
remarked that he had been interested in Mr. Merriam since his 
acquaintance with him as an intelligent and scientific man. 
The reader will judge whether if " he and Merriam had been 
interested together " in business, which the witness would not 
swear was his understanding, he would have freely stated the 
fact to a quarterman, whose appointment Mr. Merriam had 
opposed. 

Int. 65. Why did you leave the Yard ? 

Ans. The office which I filled was abolished. 

Int. 66. Was it abolished to get rid of you ? 

Ans. I presume so ; I think it is very likely ; I cannot say 
certainly. 

Subsequently Nichols testified; " Commodore Missroon stated 
to me distinctly that the reason why the office was abolished 
was because the office Mr. Merriam filled and the one I filled 
were incompatible." 



119 

(63.) It has been necessary to review the argument of the 
Judge Advocate upon this specification at length, because per- 
version and misstatement of the testimony were interwoven so 
thoroughly with its warp and woof. 

We annex a summary of evidence by the prosecution and in 
the defence of the charge that Smith Brothers <fc Co. delivered 
machine-cut files upon a contract for hand-cut files ; a charge 
which Benjamin G. Smith of the firm, has upon oath denied and 
controlled. 

The prosecution attempted to prove the delivery of machine- 
cut files. 

First, by the witness Stimpson, government clerk, that there 
were on hand Oct 1862, when the contract commenced, but 
144 dozen; and to confirm this testimony, that Merriam 
demanded about that time files for use ; and that Sisson in the 
store only remembered brands of files that were of hand-cut 
manufacture. 

Second, by W. W. W. Wood's evidence that he saw in June, 
1863, a "cartload "of files, a large portion of which were 
machine-cut. 

Third, by E. A. Simonds, receiving clerk, who remembered 
that files having the mark of the machine-cut company upon 
them were delivered. 

Fourth, by testimony of S. J. M. Homer, formerly salesman 
with Smith Bros. & Co. ; stated by the Judge Advocate to be as 
follows, that " in all the deliveries under their contracts there 
were machine-cut files." , 

Fifth, by the testimony of mechanics, that between October, 
1862, and June, 1863, they had in use machine-cut files — 
especially that of William Faunce, " that some of these machine- 
cut files of the Whipple stamp were delivered by Smith Bros. 
& Co." 
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IN DEFENCE. 

The Respondent — 

First, offered from the books of the government, evidence 
that tlje testimony of Stimpson as to there being but 144 dozen 
on hand in October, 1862, was false; but it was ruled out by 
the Court. 

The offer of this proof is upon the record, although the Judge 
Advocate says that no such offer was made, viz: that in 1861-2, 
before 1863 —in 16 months, Smith Bros. <fc Co. delivered 2696 
dozen. That according to the statement of the same witness, 
the consumption, at 96 dozen per month, would have been 1536 
dozen, leaving on hand 1160 dozen. 

The rate of consumption could not have exceeded that above 

. stated, according to the prosecution; else the 144 dozen on 

hand, and the 812 dozen delivered would not have sufficed for 

the year ; at any rate, could not have left the " cart load " seen by 

•Mr. Wood. 

Second, The Respondent did prove that no such pile of 
machine-cut files could have been seen by W. W. W. Wood, 
because only § of all the files delivered during 1862-3 could 
have been machine-cut. 

Third, that Simonds' testimony proves nothing as to the 
delivery of machine-cut files, because he afterwards testified 
that he did not know that the Whipple Company made both 
machine-cut and hand-cut files. 

Fourth, that the testimony of S. J. M. Homer is falsely stated 
by the Judge Advocate as above shown. He did not say that 
there were machine-cut files in all the deliveries. Evidence of 
the full admissions by this witness, that his attention was not 
called or given to the matter of these deliveries, has already 
been stated. 

Fifth, That while some machine-cut files were undoubtedly 
in use during 1862-3, which were delivered during 1861-2, 
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when the contract did not specify any particular kind of files ; 
the statements of several of the mechanics, (Nichols, Bicknell 
and Faunce particularly,) are exaggerated, and in several points 
untrue. 

Sixth, That of 812§ dozen files delivered in 1862-3 — 517^ 
dozen could not have been made by machinery, was proved by the 
superintendent of the Whipple File Company, from the records 
of the Company of the machines in operation. 

Seventh, that all the files delivered were hand-cut files was 
proved " by a variety and amount of testimony written and 
oral, utterly irresistible," viz. : by the testimony of B. G. Smith 
of his personal knowledge that the files were selected with 
scrupulous care, hand-cut ; by the testimony of six clerks and 
salesmen with Smith Bros. & Co., by some of whom were 
produced invoices of hand-cut files, bought expressly for this 
contract, according to their knowledge; and others of whom 
testified to the selection of hand-cut files for this contract ; to 
special orders of the partners to deliver none but hand-cut files 
and to reserve certain kinds .of hand-cut for government, not 
selling them without special permission to the general trade. 
That files were so reserved, and one clerk testified to the 
selection and the delivery to the cartman of the large lot ( 480 
dozen ) of hand-cut files. 

Eighth, that Smith Bros. <fc Co.- kept a very large stock of 
hand-cut files on hand, their stock Feb. 1, 1863, being larger 
than that of machine-cut files. That they bought between July 
1st, 1862 and July 1st, 1863, 2935 dozens of hand-cut files, 
which would have readily supplied the 295 ■& dozens ; all that 
could have been made by machinery, that were delivered under 
the contract. 

Ninth, That of the 4J-inch taper files, and other kinds of 
files delivered by Smith Bros. & Co., the entire production by 
machines of the Whipple Company, would not supply the general 
trade of Smith Bros. & Co. ; and therefore it was, they bought 
the large quantity of hand-cut files (2935 dozen) above stated. 
16 
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Tenth, The testimony of Mr. Merriam, as to his personal 
inspection of the files received in his department as follows : 
u I took particular pains to satisfy myself that they were hand- 
cat files, all of them, including, of coarse, this delivery and the 
other part of the year." 

And subsequently, u because I had made it a point in prepar- 
ing the schedule, that the files should be hand-cut. 1 ' 

Eleventh, By the testimony of P. B. Austin, identifying an 
invoice of a large quantity of hand-cat files bought of him by 
Smith Bros. A Co., and the testimony of Mr. Handerson, who 
applied the Austin invoice and other invoices to the exhibit of 
all the files delivered, showing that the quantities and kinds 
in most instances agreed precisely with the quantities and kinds 
delivered to government; and also that the stock on hand that 
he could trace would have supplied, within a small fraction, all 
the balance. 

Twelfth, By the signature of M. H. Merriam and J. D. Wiggin, 
that the merchandise was conformable to contract, * and by other 
details of evidence found upon the record, to substantiate 
the above positive proof that no machine-cut files were 
delivered. 



Additional Specification as to Anchors. 

(64.) This specification is so fully answered in the argument 
for the defence, that the effort of the Judge Advocate to present 
the facts in ah unfavorable light, will be futile of result 

The poor anchors, the defects of which are so much more 
strongly set forth by Admiral Stringham than by the Board of 
Survey, it will be remembered, were returned to Messrs. Barnes 
& Co. ; were sold for more than the price to government; were 



* "In the absence of any evidence of collusion, or of the concealment of the 
true quality of the goods, these inspections and approvals by its own officers 
should be conclusive upon the government. " 
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delivered while Smith Brothers were held in Fort Warren ; 
had never been seen by them; had been bought for "good 
anchors that would be satisfactory, that would pass inspection ;" 
and had never been inspected by the Government Inspector. 

The fact proved, which alone was a conclusive reply to this 
charge, viz: that Smith Brothers were detained in Fort Warren 
at the time of their " wilful neglect " in not inspecting person- 
ally anchors in Boston, is answered by the Judge Advocate as 
follows : 

Extract from argument of the Judge Advocate : 

The excuse offered in palliation of this offence, that these anchors 
were not delivered until the day after, or about the time the accused 
was sent to Fort Warren, and therefore he could not have personally 
inspected them to see that they were of good quality, is met by the 
fact, which is in evidence, that all these anchors are charged to the 
government on the 31st May, 1864, and the bill approved by the 

navy agent ; and he was not arrested until the 17th of June. 

• 

That the bill was dated May 31, 1864, proves nothing con- 
trary to the evidence that the eight or nine anchors were 
delivered after the 17th of June, 1864. The invoice was dated, 
as were others on record in the case, on the day of the first 
delivery. Owing to the scarcity of merchandise, partial 
deliveries only could be made at intervals upon requisitions. 

The approval of the Navy Agent was without date, as usual, 
upon the invoice : record of it being made upon the books of 
the office. Moreover, "the anchors have not been paid for. 
From six to seven thousand dollars for anchors received and 
used by the government for months, has been due for five or six 
months. There seems to be no such thing as even-handed 
justice. The slightest departure from the letter of the contract 
is to be visited upon the accused by imprisonment, by destruc- 
tion of his business, by the indignity, burden and expense of 
this trial, while there is no recognition of the existence even of 
the other side of the contract." 
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(65.) We quote frpm the Judge Advocate's denunciations, 
in his conclusion, as follows : 

Extracts from argument of the Judge Advocate : 

And in our view, the corrupting of any man, in the employ of the 

government, for the purpose of inducing him to disregard and neglect 

his duty, or to violate in any way his official obligations, is an 

offence of a most aggravated character. 
****** 

If he wanted a requisition for files, he had only to set Merriam to 
work and intimate it himself to Stimpson, and it was issued; no 
matter how many there were on hand. If he wanted false certificates 
to enable him to draw money, he had only to ask for them and they 
were furnished. If he wanted money from the navy agent, he could 
procure it on bills with Merriam's approval, without the signature of 
the Commandant of the yard ; for you have before you one of these 
bills for emery cloth, which was paid by the navy agent at Boston, 
without the approval of the Commandant, upon Merriam* s certificate 
and the receipt of the storekeeper, and in violation of Article 9, of 
.instructions for navy agents, which positively prohibits the payment 
of any bill, for articles furnished, without the approval of the senior 
officer in command of the station, unless sanctioned by the navy 
department. 

First, above is a statement as to the "corrupting of" a man, 
without any proof therewith or elsewhere to warrant it. 

Secondly, an assumption as to a wrong in obtaining a requisi- 
tion for files, when the act was not only legitimate, but necessary. 
Smith Bros. <fc Co. had a contract compulsory upon them to 
supply files during a year. Prices were advancing; files w'ere . 
difficult to obtain. The more quickly they obtained a requisi- 
tion, the better for government and themselves* 

Thirdly, the accident that one of the vouchers produced in 
Court had escaped, in its. official circuit, the signature of the 
Commandant, is made to prove a conspiracy, which, if true, as 
set forth by the Judge Advocate, demanded prosecution more 
than any other of the charges he was attempting to sustain. 

Why was it not preferred in an indictment? Doubtless, 
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because the Judge Advocate (who it* has been stated was 
formerly a clerk in the Department,) knew that the voucher, its 
duplicate or triplicate, must have been filed at the Bureau in 
Washington before there could have been a settlement by or 
with the Navy Agent. 

Such violent use was made of the accidental omission of one 
signature upon a paper, one of thousands passing the official 
routine — an omission hitherto unobserved. in the office of the 
Commandant, the Navy Agent, or the Bureau. 

Extract from argument of .the Judge Advocate : 

(66.) The Respondent if he wanted an affidavit of his honesty in his 
transactions at the navy yard, had only to write it, and Jacobs and 
Simpson were ready to swear to whatever he prepared for them. 

A specimen of his mode of operating with the workmen in the 
yard was furnished to you by the testimony of Jacobs and Simpson, 
in regard to which he has been as silent as the grave in his defence. 
Why he did not deign to notice it, although it came from his own 
witnesses, you can readily imagine when you look at the facts sworn 
to by them. These are the men from whom the accused procured 
affidavits of his honesty in " weight, measure and count," drawn up 
by himself, in which he observed a " discreet reticence " in regard to 
the quality of the goods delivered by him. 

The Jacobs and Simpson affidavit presented a serio-comic 
phase in the hearing. 

A party on trial in Philadelphia for having attempted to bribe 
Jacobs to receive short weights, had sought exculpation by 
recriminating upon Smith Brothers. They therefore obtained 
affidavits of the clerks to the contrary, which were sent to the 
department. Reply was received that " unlets additional 
evidence shall be offered to sustain the charge, the department 
is not disposed to take further action in reference to it. 

The reason the affidavits did not attest to the quality of 
goods (so suspiciously stated by the Judge Advocate) was that 
the charge related only to weights and. measures. 
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The coarse of Smith Brothers & Go. in obtaining these 
affidavits, illustrates according to the Judge Advocate, " their 
mode of operating with workmen in the yard/' If so, it will 
do them no discredit. 

Commo. Missroon testified that Mr. Smith mentioned to him 
that he had asked Mr. Simpson and Mr. Jacobs to visit him in 
Boston that evening for the purpose of giving him affidavits. 

These gentlemen, according to the testimony, came from 
Charlestown to Boston, as directed by Commo. Missroon, to the 
office of Smith Brothers & Co., the first time on a rainy evening 
when the store was closed. The next day it was arranged for 
them to come during the dinner hour to meet the magistrate 
and execute the papers, Mr. Smith remarking that he would 
send them for dinners to the Parker House. 

Mr. Jacobs says, Q. 34, p. 1014: 

Ant. " Mr. Smith tendered Mr. Simpson and myself money 
to pay for a dinner at the Parker House, which we supposed he 
would go up with us and get, but he was busy ; we refused the 
money, as we were going right home, both of us ; and after I 
left the store, I found that the money had been put in my 
pocket, amounting to $10, which I afterwards returned to 
him." 

Mr. Simpson says, Q. 37, p. 956 : 

Ant. u My bpinion was that he gave it (the money) for lis to 
go and buy a dinner, and I did expect a dinner; I went over 
without my dinner, and expected a dinner, but did not get it." 

Mr. Smith stated that they had been over twice, and would 
be entitled to two days travel and witness fees. He therefore 
urged the compensation of ten dollars between them as justly 
their due ; and upon their refusal, slipped the ten dollar bill 
into the coat pocket of Mr. Jacobs, who, however, returned it, 
the first time he went to Boston. 

The Judge Advocate does not state how the gravity of the 
Court was moved at the denouement, that the aggregate evidence 
of bribery in the case of the United States versus Franklin W. 



127 

Smith, was a ten dollar bill, tendered, but not retained, to dinnerless 
witnesses, who had twice been from Charlestown to Boston. 

The Judge Advocate states as a fact that Jacobs was 
discharged from employment in the yard upon suspicion of 
complicity with the Respondent, — a statement, like others 
above mentioned, without warrant of testimony upon the 
record. 

(67.) Extract from argument of the Judge Advocate : 

The argument offered by the accused to rebut the charge of fraud, 
that his profits on his government business have only amounted to 
about six per cent., is an assumption which is not sustained by the 
evidence, and rests entirely upon the testimony of Benjamin G. 
Smith, whom we have shown to be wholly unworthy of belief, and 
who could give you no satisfactory account of the manner in which he 
arrived at that result. The statement of the profits made by the 
accused himself, after a computation which even the witness acknowl- 
edged appeared to be accurate, showed that they were double that 
amount, and the computation which he made in your presence of the 
profit on the Revely tin delivered under his contract, showed you 
how unreliable his statements were on this subject ; when he made 
the cost to his firm fifty-three cents per lb., and the actual cost was 
only fifty and three-fourths cents. 

The government having possession of all invoices and books 
of entry of Smith Bros. & Co., the Judge Advocate had the 
means necessary to rebut the statement of Mr. Smith, had it 
been untrue. 

The opportune discovery among the papers of Smith Brothers 
& Co. of a tabular exhibit of the profits and losses in their 
government business, demonstrated the accuracy of his testimony. 
The misrepresentation pervading the entire argument, as here- 
inbefore shown, is again illustrated in the allusion to Mr. Smith's 
estimate of the cost of the Revely tin. 

Extract from record. Fifty-sixth Day. B. G. Smith, witness. 

Int. 181. How much did you pay for the tin ? 
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Ans. 50£ net cash. 

Int. 182. How do you make the cost 53 T 3 xfo ? 

Ana. I have allowed five per cent, for store expense, interest 
and truckage, that makes 53 T Vo, if I have computedjtt right, the 
cost. 

In reply, further, he said : 

" I have spoken of the insurance, the store expense and truck- 
age ; that was the usual charge, or considered a fair charge in 
business. 

" Five per cent, was considered a fair percentage for. doing 
that kind of business, including the interest and expense." 

His estimate of the cost of tin invoiced at 50} cents, with 
charges added, on which to base a profit, was consistent and 
accurate, according to mercantile practice and principle. 

This point, made against the credibility of Mr. Smith, by a 
partial statement of his testimony, is no more unfajr than other 
perversions of the record, by which, according to the Judge 
Advocate, he u was shown to be wholly unworthy of belief." 

CONCLUSION. 

(68.) Extract from Argument of the Judge Advocate. 

We have thus reviewed the testimony in this cttse, and have endeav- 
ored to show you that it fully sustains all the specifications of these 
charges. It has developed the fact that in all his transactions with 
the government, the accused has embraced every opportunity which 
was afforded to him, by his connection with the employees of the 
government, to practise deceptions, whereby the United States has 
been largely defrauded. The proof of this has been exhibited by his 
private correspondence and the testimony of his own witnesses. You 
have other letters of his before you, to which we have made no 
special allusion, which, with the other testimony, show conclusively 
that, from the commencement of his business with the government as 
a contractor for supplies, he has taken undue advantages in his 
dealings, and has managed so to influence all the government officials 
and employees, whom it was important for him to conciliate, -—from 
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the navy agent down to the ordnance clerk, — as to render it a 
comparatively easy matter for him to successfully prosecute his 
extensive system of frauds. 

From the above unqualified condemnation of the defendant in 
this cause, to the lowest degree of fraud and crime, he appeals 
to the impartial verdict of the mercantile community to whose . 
scrutiny his conduct has long been subjected. He asks not, 
however, to be judged upon the credit of previous reputation 
only, although that may of right claim some consideration. 
Instances are rare of an immediate change from a habit of 
uprightness to the practice of " an extensive system of frauds." 
It would require considerable experience, to have become such 
an adept in crime as is thus asserted to be true of the 
defendant. 

He asks for an impartial judgment upon the record of his 
defence ; the record being viewed in the light of all surrounding 
circumstances. 

A business of $1,250,000 covering an almost infinite variety 
of detail, prosecuted at a period of unprecedented excitement 
in the business world ; of scarcity of merchandise, of financial 
panic and uncertainty; a business involving inevitably the 
" work of other men's hands," and reliance upon other men's 
faithfulness: — this business hunted, pried into, from March 
until September, by a secret detective inquisition that called 
before it more than one hundred different parties to be probed 
and catechized; an inquisition that in June, under military 
authority, seized all the business and private books, papers and 
correspondence of the firm from warehouse and dwellings, that 
had then all original letters, invoices, and entries under its 
hand, by which it could trace every transaction from its inception 
to its conclusion, its profit, its payment ; that called to its aid 
accountant experts to fathom the ledgers and cash books; 

THIS BUSINESS, THUS DISSECTED AND ANALYZED WITH HOSTILE 
INTENT AS NEVER BEFORE WAS A LIKE BUSINESS SCRUTINIZED IN 

New England, revealed five such charges of fraud, as 
have been answered and defended by the respondent .* five 

17 
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charges which if ployed would not amount to two thousand 
dollars; less than l-6th of 1 per cent upon the amount of 
the business. Such were the developments of an inquisition 
upon as the Judge Advocate asserts, " an extensive system of 
frauds." Such, the charges, upon which in addition to the 
severities and indignities above mentioned, the Respondent was 
imprisoned, bail demanded of five hundred thousand dollars, 
and he was subjected to a military trial of four months' dura- 
tion, nearly ruinous to his health, destructive to his business, 
and costing him in legal and other expenses attending the trial, 
more than $15,000, and in losses resulting to his business of an 
equal amount. 

In brief reference again to those charges, he says of the 

first, that he admits the delivery of 5000 pounds of Revely 

tin upon a contract describing Banca, when the market price 

made a difference between the brands of $100; but for good 

reasons as in his defence fully set forth. 

The second charge, as to emery cloth, involving a difference in 
quality on five reams at twenty dollars "per ream, he denies; for. 
he proves his scrupulous care to guard against such a mistake, if 
i such mistake did occur. 

The third, that a few articles of hardware, among thousands, 
may have been delivered of inferior quality, he admits as prob- 
able or proved ; but denies that he had any personal agency or 
intent of wrong in the matter. 

The fourth, as to false representations to defraud, he denies', 
and trusts not only to his own record and correspondence for 
his defence, but to the positive testimony to the contrary of the 
government witnesses, to whom it is alleged the false represen- 
tations were made. 

The fifth, as to the delivery of machine-cut files upon a con- 
tract for hand-cut, he denies, and asserts that he has positively 
proved the contrary. 

The sixth specification as to neglect of duty, he denies by the 
record and his conscience. 
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If the Respondent was utterly loot to moral sense, where are 
the formal charges of conspiracy, of false weights and measures, 
of fraud in die quality of other merchandise amounting to 
hundreds of thousands of dollars ? 

Would he have made a contract like that with Messrs. Pen- 
nock for boiler iron, that it should be of the best warranted 
quality, warranted to him and to the government ; and then have 
sought to " amass wealth " by a fraud in the size of " 2 picks " ; 
the difference in value from the large size, according to the 
President of the Douglas Axe Co., who made them, being eight 
or ten cent* each J 

Would such testimony as the annexed have been found upon 
the record ? 

Third day. Reuben A. Richards, (firm of Richards A Co.,) 
witness for government 

Crott-JnL 5. What has been the quality of the goods furnished 
by yon, for the purpose of their (S. B, Go.) supplying under 
their Navy Contracts ? 

An*. The best quality. 

Crou-ha. 6. Was there any particular direction given by 
them to you in relation to the quality of goods to be furnished 
to the Navy Yard? 

An*. There was. 

Cran-Ba. 7. State it. 

An*. Always to be of the best quality. 

Cross-hit. 8. What amount have they ordered of you during 
the last three years ? 

An*. To about $60,000. 

This review of the perversions and misstatements of 
the Judge Advocate, cannot be better concluded than in the 
language of the eminent senior counsel for the defence. 

" In almost every cause, civil or criminal, as indeed in most of the 
important transactions of human life, there are certain prominent 
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features which go far to determine its true character, and in the light 
of which the subordinate facts and details must be viewed and judged. 
They may be discerned at the threshold of this case ; they are no 
less prominent as we draw towards its close. The merest outline of 
the history of this case will bring them into view. 

44 In relation to the system of contracts which had for many years 
prevailed in two of the Bureaus of the Navy Department, to the just 
construction of those contracts and the obligation of the accused 
under them, with respect to the action of one of the Bureaus in the 
awarding of contracts and to other matters of a more personal nature, 
some correspondence had taken place between the accused and some 
of the officers of the Navy Department. The accused had also been 
examined as a witness upon some of these matters before a committee 
of the Senate. This correspondence and testimony caused some 
collision of feeling. With the merits of these controversies the 
Honorable Court has no concern. The accused has no right here to 
discuss them. He may, however, and does solemnly aver, that he is 
conscious of no object or purpose on his part, than the public service 
and the vindication of his own rights. The facts of this collision 
and of the hostility excited toward the accused are facts without which 
the case cannot be understood. They furnish the key to its mysteries 
and its motive power. 

This brief outline of the origin and progress of this prosecution 
is not given with any view to excite any feeling of hostility or distrust 
even towards any branch of the government. To that government is 
due and freely given the allegiance of the heart and of the head. If 
the accused believed that the proceeding against him was, with a full 
knowledge of the facts, sanctioned by the government, complaint 
would be useless. There would be room for nothing but despair. 
But he believes that no man can fully understand this cause who has 
not seen and felt something of the spirit which quickened it into life, 
and yet gives to it its tone and hue, its form and pressure. 

This is indeed a strange History to be enacted in this loyal common- 
wealth, where the courts of justice are in peaceful operation and the 
laws obeyed with cheerful alacrity ; but it is one only of the many 
illustrations, with which history is full, with what facility in times of 
great civil convulsions, the highest functions of government are used 
by subordinate agents to accomplish personal ends under the guise of 
public justice." 



138 



M 



<1 



•a § 



ill 



I* 






1 

I 
& 



o 



a 



I 



3-3 5 



3 3 



e*c*c«cocqeeiO9O«««coco<0 



HDNNWNCOOOO 



iS = 



>»o 

d » «o ^eT© h « V »m vJ 



OOOOOOOOOOOOO 

ooooooooooooo 

O^O O O O >0 C^«C OiQHHO) 




a s 



I 

00 

I 

CO 

o 

lull 



»co 

kO CO 
CO 



r 



<5 



co co 
a> on 



ill 

.a* & 

■9. « 

J s .9. 
g. 



si I i J l 



3 

2 

4. 



1 
J...! 



I 



184 



371. 



02 



02 




I 

s 

i 






95 



§ss; 

© O r-l V 




|l 



II 

c > 

53 



us ao « ** *o »o »-« 

HHHHMCO 



© © © © ©C4 »© 



0^2*222 



i 

a 

& 



O 5 3 3 5 3 5 
©* N © « CO c© » 

*H 1-4 r-4 



s 5S 



I 
1 
I. 



g3 3 3 S J 3 








Q 









© 




*£3 




•*» 






00 


H3 


.2 


c3 


u 




Qu 


>» 




> 


<+* 


£ 


0> 

&4 


O 


" 


M 




■*a 


Q> 


O 


« 


b 


O 


5 
2 


00 

a 
.2 


O 


<+a 


0> 
CO 


S 










-*j 





O 









•*a 


QQ 


*-i 


£-, 


O 


S3 


a 


O 


0> 


O 


M 


«M 




O 


2 


bO 


■4-> 


a 




• p4 


a 


■4-3 








.** 





C3 


M 


00 


« 


■♦a 


d 


^> 


o> 


*CJ 


a 


W 


a 


O) 


tu 




> 






pO 





03 


^3 


O 


+a 


•CS 


*-• 


H 


O 




00 




T* 




t* 




O 




O 




0> 




*4 



135 

As before remarked, contracts which developed such anoma- 
lous transactions with the United States Government, absurd 
to the mercantile world, were transmitted to Congress, during 
successive years, without any reflections upon the bidders, any 
suggestions for reform, or any comments whatever. 

The house in Boston which executed the above contracts has 
received from the Chief of the Bureau of Yards and Docks, enco- 
miums for their uprightness ; and he recently testified that he did 
not think that a party who had contracted with his Bureau to 
deliver files worth $15.00 per dozen for two cents per dozen, 
had to his knowledge cheated the Government. 

Moreover, in his reply to Smith Brothers & Co. of February 
20, 1862, alluding to their deliveries under the old contract 
system, wiich was under discussion, he said, — "For these 
supplies I attach no blame to you; but I do complain of the 
authorities' of the Yard who furnish schedules of their wants, 
and then require articles and quantities so at variance with 
the schedules." 

It is certainly remarkable, in view of the above, that denim* 
ciation should be held in reserve for a firm, that immediately upon 
acquaintance with the system sought for its reform, and whose 
efforts contributed to its amendment. 

The most extraordinary among the extraordinary features of the 
proceedings against Smith Brothers & Co., was the attempt to 
fasten upoft them as a fraud, transactions of the same character 
as had befen thus ratified by the Department for years, appa- 
rently without agitation or remonstrance — transactions which 
necessarily resulted from the system established, and which 
system Smith Brothers & Co. labored effectively to reform. 

The following extracts from the paper of F. W. Smith, read 
in the United States Senate, May 23d, 1864, states the nature 
of the old'' contract system, and the efforts of the writer in 
behalf of Jts reformation. 

In February, 1862, within about six months from the date of 
the first Contracts of Smith Brothers & Co., and before their 
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completion, we addressed the Chief of the Bureau of Yards 
and Docks as follows : 

« We are especially pleased at your allusion to contracts and 
the mode of obtaining them, for it gives us an opportunity we 
have desired to place on record our knowledge of the system, 
and our experience of its practical results. 

u We believe that your judgment, after long experience, must 
coincide with our own, namely, that the contract system, as now 
existing in two bureaus of the Navy Department, is essentially 
wrong in contracting for a continued supply of a large assort- 
ment of goods upon the lowest aggregate for a fractional 
schedule. Instead of a clearly defined contract indicating what 
the buyer is to receive and the seller to give during its con-, 
tinuance, the result is a lottery to each. Such is the system, 
and it is the system that is responsible for the absurdities that 
follow, not the merchant who approaches Government with his 
wares and finds this system in his way. * * * 

After quoting from the last schedules of merchandise adver- 
tised, descriptions of files which were probably never seen in 
this country, certainly never wanted, we said : 

" The history of their origin would be interesting antiquarian 
labor of a contract investigating committee, as such schedules 
appear during successive years in the published contracts of the 
bureau. 

" We have endeavored thus to make an exhibit of the present 
system of contracts, the mode of obtaining them, and their 
perchance results. We shall be glad to aid any effort to replace 
it by one more distinct in its demands upon the seller of 
merchandise, and therefore, far more agreeable to those who 
would be honorable competitors for Government patronage." 

An exhibit was made in this paper, also, of our deliveries of 
merchandise to date, at high and low prices, proving that the 
average had hardly equalled a fair mercantile rate of profit. 

" I discussed this subject more fully again in February, 1863, 
in a paper addressed to the Honorable Secretary of the Navy, 
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and to the Honorable 0. B. Sedgwick, then Chairman of the 
House Naval Committee, as follows ; 

" The evils of the contract system of the Navy Department 
have existed for many years. The disadvantages that have 
followed to the Government have been inherent in the system 
itself. In two bureaus of the Department a system of proposals 
by advertisement has been maintained that in result was a 
mere matter of chance to the respective parties. 

" Thus in the Bureau of Yards and Docks it has been cus- 
tomary to advertise for a great variety of articles which were 
only to be called for if wanted. The chance, therefore, for the 
bidder to calculate upon is, what articles will be wanted. 

" In the Bureau of Construction it has been the custom to 
advertise for a quantity of assorted merchandise, with the 
stipulation that any additional amount of either kind is to be 
furnished during the fiscal year as may be demanded. Here 
the chance for the bidder to consider is, what quantities will be 
wanted. 

" The schedules advertised have been no fixed criterion as to 
what is really to be^upplied. 

" If the contracts of the Department, ad published for years 
past, be analyzed, it will be found that a system of bidding has 
been maintained by which the. merchandise advertised has been 
offered to the Government at very much less than its value in 
the market, the bidders having calculated according to their 
estimate of the real wants of Government. The law has 
required that the lowest bid in aggregate upon the whole 
should be accepted. 

" The merchant, therefore, who would approach Government 
with his offer, must follow these precedents or be entirely 
distanced by his competitors. Honorable mercantile houses 
have desired and urged a reform in the system that would 
place the transactions of the Department upon a more legiti- 
mate basis to all parties concerned. 

" Now as to the practical results of the system. Absurd as 
18 
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it proves to be in its details, the record of our business proves 
that in the aggregate it is as likely to prove favorable to the 
Government as to the contractor, though a lottery to each. 
Government pays large prices for some articles. It receives 
others for a mere nothing. The figures annexed are the basis 
of our opinion that upon the entire amount of our year's 
business with your bureau the average per cent, of profit will 
not exceed or equal a fair mercantile rate."t * * * 

According to the views expressed by me, the bill then before 
Congress was amended, and by the joint resolution of March 3, 
1863, limiting quantities to no more and no less than those 
advertised, the evil of fictitious bidding was remedied; and 
thence afterwards fictitious bids disappeared. 

The earliest report of the Secretary in my possession is for 
the year 1855-56. 

Items from contracts therein are as follows : round iron, 4 
cents per pound ; thimble iron, one cent . per pound ; copal 
varnish, $3 per gallon ; coach varnish, 2 cents per gallon, &c. 

In a contract of 1856-57, large and costly files are at 1 cent 
per dozen. 

For the Charlestown Yard, American iron, common sizes of 
round, is at 4£ cents per pound ; Russia sheet iron, 2 cenj per 
pound. 

The contract for 1860-61, the year previous to the first con- 
tract of S. 8. & Co., shows the increase of fictitious bidding. 

The following are but specimens of many items therein : 

Contract for . Charlestown Yard, with Bureau of Yards and 
Docks : 

Round Iron, 5 cents per pound. 
Iron Wire, 1 cent " " 
Steel, 17 cents " " 

Steel Wire, 1 cent « " 

t For correspondence and papers of F. W. Smith upon the subject of con- 
tracts, see Senate Report 
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Sperm Oil, $1 40 per gallon. 
Neat's Foot Oil, 10 cents per gallon. 

Books of the government show, as above, that of profitable 
articles under the last-named contract, quantities were delivered 
greatly in exeess of the face of the contract as advertised. 

Such were the extraordinary agreements entered into by 
citizen tradesmen on the first part, and the Government of the 
u United States " u on the second part " according to law and 
practice, meanwhile undisturbed. * * * * 

As to the profits on contracts, under such a system, we 
remark : 

First, that if the profits had been large, they would have been 
rightfully obtained under . contracts devised by the bureaus 
and faithfully executed by ourselves. 

Second, we have placed sworn testimony before your select 
committee that the average per cent, of profit, (offsetting gains 
by losses under the old contract system,) upon contracts under 
the new law and upon open purchases, during three years of 
Government business, has not equalled the rate of profit 
meanwhile upon our regular business in Boston and New York 
as wholesale merchants. (See appendix No. 2). * * 
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APPENDIX NO. 2. 

Exhibit of the profits of Smith Brothers & Oo. on Government business. 



Daring the cross-examination of Mr. B. G. Smith, the Judge 
Advocate produced from the papers of Smith Brothers & Co., 
an elaborate exhibit of the profit and loss upon all their govern- 
ment business, from its commencement in 1861 to February 1, 
1862. 

Mr. Smith testified 'that it was a private paper, prepared by 
his brother for his own satisfaction, and that it was among those 
forcibly abstracted from his brother's dwelling-house. It was 
tEe only statement of the kind which had been made, and was 
most opportune evidence in support of his account of the profits 
from the business of the firm. 

Mr. B. G. Smith further stated that he had never before seen 
the paper, except at the time it was prepared, and that he then 
observed only the results, not spending over ten minutes in its 
examination. 

This exhibit demonstrated that the average net profits 
to Smith Brothers & Co., upon government business, had been 
only about five per cent. Mr. Smith testified that the results 
indicated in the respective columns as net, were the net gross 
profits ; i. e., the profits resulting from transactions without the 
allowance of store expense account, which was upon the average, 
with interest, about five per cent. 

The term net on the statement was used according to the 
habit of F. W. S v to indicate that the amount stated was a com- 
putation rather than an estimate. 

There could certainly be no motive to represent the percent- 
age of profit to have been less than 10 or 11 per cent, net, had 
it been the truth ; for the mercantile community will agree that 
11 per cent., net profit, was not reasonable compensation, upon 
a business involving such great pecuniary and military liability, 
as well as such immense detail. 
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Bureau op Construction — Open Purchases, 

Aggregate of sales, • 
Aggregate of profits, . . 
(Or 8J per cent.) 



$65,762 66 
5,447 73 
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Bureau of Ordnance — Open Purchases. 

Aggregate amount, .... $84,456 41 

Aggregate profits, 6,08 1 84 

(Or, 7 per cent.) 

Bureau of Provisions and Clothing — Open Purchase. 

Aggregate amount, .... $15,554 94 

Aggregate profits, . • . . 2,185 26 

(Or, 14 per cent.) 

Yards and Docks — Open Purchases. 

Aggregate amount, .... $11,386 93 

Aggregate profits, . . . . t . . • 802 44 
Profit— 7 per cent. 

RECAPITULATION. 

Total Sales. Aggregate Profits. 

Bureau of Yards and Docks, $50,239 39 $9,106 31 

Bureau of Construction, . 82,299 45 8,140 01 

Bureau of Ordnance, . . 84,456 41 6,081 84 

Bureau of Provisions and Clothing, 15,554 94 2,185 26 



$232,550 19 $25,513 42 
(Or, 11 per cent, aggregate profits.) 

This exhibit, seized forcibly from the dwelling of F. W. Smith, 
also proved that while S. B. & Co. made upon some items 
profits ranging from to 70 per cent, their losses upon other 
items were from to 400 per cent; and that the average profit 
resulting from contracts under this system of chance was but 
2l£ per cent. It includes, also, the profits on sales of pig iron 
to which reference was made* by the Judge Advocate. 

Can fraud or wrong be honestly charged, from these transac- 
tions, upon Smith Brothers & Co. ? 

In the progress of the testimony for the defence, Mr. B. O. 
Smith testified that upon a? an exact approximation as he had 
been able to make, the net profits left to Smith Bros. & Co. on 
the 1st February, 1864, were about Jive per cent upon the 
amount of sales. It was impossible to compute it with 
precision, because the government business was so complicated 
with a large general business that they could not be separated. 

Smith Brothers & Co. realized the constant advance upon 
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the stock of goods (110,000 dollars Feb. 1, 1863, ) held for 
their general trade ; while the .government realized the advance 
constantly accruing npon the contracts of Smith Bros. & Go. 

Upon the contracts of Smith Bros. & Go. of August, 1863, 
amounting to about 150,000 dollars, the advance realized by 
government was not less than 33$ per cent; about $50,000. 

Smith Bros. & Co., at the time of the forcible seizure of their 
warehouse and stoppage of their business, were delivering iron 
to government at about $100 per ton, worth $150 to $175 per 
ton. 

The loss of interest to Smith Bros. & Co. has not been less 
than 2 per cent upon their sales, through the delinquency of 
government payment; or $25,000 on $1,250,000; although the 
early contracts stipulated that payments " will be paid by the 
Navy Agent within thirty days after bills, duly authenticated, 
shall have been presented to him." 

Mr. B. G. Smith testified that on the 1st of February, 1863, 
Smith Bros. & Go. estimated their gross profits on Government 
business to have been 15 per cent., it being impossible to reach 
it precisely, on account of unsettled contracts ; but on the 1st 
of February, 1864, it was ascertained that the gross profits 
thereon to date could not have been above 10 per cent. 

While the percentage on the regular trade of Smith Bros. & 
Co., during the past three years has been unusually large, from 
the advance on merchandise, it is self-evident the result must 
have been to the contrary, on Government contracts, which 
bound them to supply merchandise during the year upon a rising 
market. 

It required energy and caution to prevent these contracts 
from being disastrous. Many were abandoned by other parties 
on account of losses involved ; and relief bills were passed by 
Congress for contractors ; but Smith Bros. & Go. strove to fulfil 
their contracts with Government (as with all men) up to the 
time of the violent proceedings against them — contracts on 
which the advance realized to Government was certainly not less 
than $200,000. 
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